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Judge English 
_Resigns Before 


Trial by Senate 


Defendant in Impeachment 
Proceedings Says He Feels 
Usefulness Has Been 
Impaired. 


House Managers Plan 
To Ask Adjournment 


Propose to Seek Instructions on 
Future Course Concerning 
Charges Filed Against 
Federal Jurist. 


The White House, on*November 4, an- 
nounced that President Coolidge had ac- 
cepted the resignation of Judge George 
W. English of the United States District 
Court of the Eastern District of Illinois, 
whose impeachment trial was scheduled 
to begin on November 
Senate. 


The announcement was authorized 
orally by Everett Sanders, Secretary to 
President Coolidge, and followed a White 
House conference participated in by the 
President, Attorney General John G. Sar- 
gent, Edward C. Kramer, of East St. 
Louis, 
Represenative Earl C. Mitchener (Rep.), 
of Michigan, and Hatton W. Sumners 
(Dem.), of Texas, of the House Com- 
mittee for prosecution of the trial. 

The White House action, it was stated, 
called for the immediate retirement of 
Judge English. Later the House man- 
agers met at the Capitol and announced 
that “the primary purpose of the im- 
peachment proceedings has been accom- 
plished.” The statement of the House 
managers was that they have decided 
to ask the Senate not to proceed with the 
impeachment trial on November 10. The 
Senate will be requested to await the 
regular session of Congress so that. the 
House may instruct the managers on the 
subject. 

The full text of the statement of the 
House managers, issued by Representa- 
tive Michener follows: 

“The primary purpose of this impeach- 
ment proceedings is to remove from office 


[Continued on ree os wes 49, Stem 16, Column 1.) 


Insecticide Dealers 


To Fight Unt Unfairness 


Federal Trade Commission 
Calls Conference to Eliminate 
Questionable Practices. 


The Federal Trade Commission an- 
nounced on November 4 that it had called 
a trade practice conference for the in- 
secticide and disinfectant industry to be 
held at Indfanapolis, Ind., November 10 
which, according to the commision, is 
expected to result in “effectively elimi- 
nating from the industry the practice of 
giving premiums to officials of public 
and semipublic institutions and other un- 


fair methods of competition, if any,, 
which the industry may desire to dis- 
cuss.” W. E. Humphrey, a member of 
the commission, will preside at the con- 
ference. 

The commission’s statement points out 
that efforts heretofore made by the in- 
dustry to’ eliminate the practice com- 
plained of have met with some success, 
but that a number of concerns still per- 
sist in the practice. 

The statement, in full text, follows: 

A trade practice conference at which 
Commissioner W. E. Humphrey will pre- 
side is called by the Federal Trade Com- 
mission for the insecticide and disin- 
fectant industry, at Indianapolis, Ind., 
November 10, 1926. 


Purposes Are Explained. 


The purpose is to give all concerned an 
opportunity to participate in delibera- 
tions which are expected to result in ef- 
fectively eliminating from the industry 
the practice of giving premiums to offi- 
cials of public and semipublic institu- 
tions and other unfair methods of compe- 


[Continued on Page 8, Column 4.1 


Shipping on River Rhine 
Negotiates Traffic Pool 


William E. Nash, assistant American 
trade commissioner at Bertin, has ad- 
vised thé Department. of Commerce of 
negotiations going om for the formation 
of a River Rhine shipping pool to in- 
clude all steamers, tugs and _ barges 
owned by German, French, Belgian and 
Dutch navigation companies. A state- 
ment of the Department of Commerce 
said the negotiations were described as 
in an undeveloped stage, but “if success- 
ful, they will mean’ the elimination of 
unprofitable boats, and a division of traf- 
fic on a percentage basis between con- 
{ *tracting firms.” 


10, before the | 





Ill., counsel for Judge English, and | | foun 
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Seymour Health Plan 
Is Officially, Endorsed 


Surgeon General Cumming 


Tells of War Against Disease 
by Inoculation. 


Hugh S. Cumming, Surgeon General 
of the United States Public Health Serv- 
ice, announced orally, on November 4, 
that he had endorsed the “Seymour 
Plan,” a campaign for the control of 
diphtheria, smallpox and typhoid fever 
in North America. 

The method of procedure in further- 
ance of the Seymour Plan, which was 
proposed by Dr. M. M. Seymour, Deputy 
Minister of Public Health of Saskatch- 
ewan, comprises an intensive campaign 
against diphtheria during September and 
October of this year; against smallpox 
during November and December, and 
against typhoid fever during January 
and February of 1927. 

The campaign is being brought jointly 
by all of the health agencies, official and 
voluntary, on the North American Con- 
tinent—the American Medical Associa- 
tion; the Canadian Medical Association; 


the Federal Department of Health of 
Canada; the United States Public Health 


2 


[Continued on Page 2, Column 4.] 


Sunlight Found Harmful 
To Fish and Fish Eggs 


As a result of experiments at its 
Holden, Va., hatchery, the Bureau of 


; Fisheries, Department of Commerce, has 
d that exposure to sunlight is detri- 
mental to fish eggs, fry and fingerlings. 

The experiments, it was stated orally 
on November 4, were designed to de- 
termine whether the remarkable curative 
results ascribed to ultraviolet rays and 
sunlight were actual. The bureau found 
that the doubts of fish culturists on this 
score were well founded, continuous ex- 
posure to direct sunlight being found as 
not only of no benefit but definitely harm- 
ful to eggs and young fish. 


Trade Balanee | 


For September 
Is $105, (00.000 


| 
Excess of ‘tiabcis Is Aided 
by Increased Shipments to 
South America, Asia 


and Africa. 


The regional analysis made by the De- 
partment of Commerce of the Septem- 
ber foreign trade balance, which shows 
a $105,000,000 excess of exports over 
imports, discloses a sharp turn upward 
from the values of the same month of 
1925 in exports to South American, 
Asiatic, African and the Oceanic coun- 
tries. 

At the same time, exports to European 
countries declined by about $5,500,000, 
while imports from Europe _ increased 
more than $8,000,000. Imports from Asia 
declined by about $16,000,000. 


Germany Buys Less. 

The analysis, which is in statistical 
form and follows in full, covers the mer- 
chandise trade between the United States 
and foreign lands. It shows Germany 
taking less goods from this country in 
September while exporting more to the 
United States. It also shows a decrease 
by about $10,000,000 in the imports from 
Japan. 

Canada, British Malaya and Japan are 
shown as the largest sources of American 
imports on account of raw materials ob- 
tained-from those countries. The Unfted 
Kingdom, Canada and Germany are the 
largest export destinations. 

According tothe analysis, the United 
States has reduced its export trade with 
European countries during the first nine 
months of the present calendar year by 
more than $250,000,000 under the cor- 
responding period of last year. 

The export trade with South America, 
however, has been increased by more than 
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Aeronautics 


Luft-Hansa, German air line, report- 
ed planning campaign to increase ship- 
ments of freight by airplane. 

Page 5, Col. 4 


Advertising News 


Text of complaint of Federal Trade 
Commission against Acme Fountain 
Pen Co., of Chicago, charging unfair 
competitive practices. 

Page 8, Coil. 2 


A griculiure 


Department of Agriculture in 
monthly summary predicts world’s sup- 
ply of wheat for year to be about same 
as last year, with demand greater. 

Page 4, Col. 1 

Bureau of Plant Industry explains 
method of staining alfalfa and clover 
seed imports to show origin. 

Page 4, Col. 6 

Production of velvet beans estimated 
at least 50 per cent larger than last 
year. 





Page 4, Col. 5 
Department of Agriculture explains 
activities of International Institute of 
Agriculture at Rome. 
Page 4, Col. 3 
Decrease reported by Department of 
Agriculture in number of hogs slaugh- 
tered. 
Page 4, Col. 7 
Apple described as important in 
Western civilization as grape has been 
in old world. 
Page 2, Col. 1 
Department of Agriculture estimates 
returns on farm crops this year will 
approach those for last year. 
Page 1, Col. 1 


Banking 


Text of opinion of counsel for Fed- 
eral Farm Loan Board holding stock 
in joint stock land banks may be taxed, 
under Federal Farm Loan Act, in same 
manner and extent that shares in na- 
tional banks are taxable under ’Fed- 
eral laws. 

Page 13, Col. 1 

Farm Loan Board considering new 
form of general report for Federal 
Land Banks. 

Page 15, Col. 2 

Daily statement of the condition of 

the United States Treasury. 
| Page 9, Col. 4 

Consolidated statement of Federal 
Reserve Banks as of Nov. 3. 

- Page 9, Col. 7 

Naily foreign exchange rates. 

Page 9, Col. 3 

See “Railroads.” 


Bankruptcy 


See “Court Decisions.” 


Books-Publications 


Latest documents and publications of 
the United States Government. 
Page 14, Col. 5 


Child Welfare 


Dr. Blanche M. Haines, Director of 
the Division of Maternity and Infant | 





| 





| Hygiene, Children’s Bureau of the De- 
partment of Labor, summarizes func- 
tions of division. 
Page 16, Col. 3 
Continuation of text of report by Co- 
lumbia University educator showing 
mental processes of infant from birth. 
Page 2, Col. 2 
American Child Health Association 
advocates continued Federal appropria- 
tions under Sheppard-Towner Act. 
Page 2, Col. 6 
Report of Children’s Bureau shows 
broken homes increase probabilities of 
juvenile delinquency. 
Page 2, Col. 6 


Commerce-Trade 


Value of fdvorable balance of trade 
‘n September totaled $105,000,000, De- 
osartment of Commerce announces in 
regionai analysis of foreign trade. 

Page 1, Col. 3 

Modern machine supplants ancient 
method of preparing “Tortilla,” Mexi- 
can food, by hand. 

Page 2, Col. 6 

Department of Commerce formally 
approves terms and conditions of ware- 
house contract. 

Page 8, Col. 1 

Bureau of Labor Statistics issues 
sompilation of trade agreements made 
in 1925. 

Page 3, Col. 4 

Eighth International Commercial 
Fair of Belgium to be held at Brus- 
sels, April 11-25, 1927. 

Page 9, Col. 7 

Decline noted in week’s imports of 
wheat from Canada. 

Page 1, Col. 6 


Congress 


House Committee on Rivers and Har- 
dors expects to receive report on study 
of proposed waterways routes between 
Great Lakes and Hudson River. 

Page 8, Col. 7 

Judge G. W. English, of United 
States District Court, resigns as im- 
peachment trial approaches. 

Page 1, Col. 7 


Construction 


See “Court Decisions.” 


Corporations 


See “Court Decisions,” “Taxation.” 


Court Decisions 


District Court finds that deeds re- 
corded enabled exact visualiation of 
boundary to establish adverse claim to 
realty, holding that such valid claim 
does not pass title in absence of proof 
of hostile possession. 

Page 11, Col. 2 

Court of Appeals of the District of 
Columbia holds household goods jointly 
owned by husband and wife, who are 
separated, are not subject to replevin 
at law. 


Page 12, Col. 1 


Circuit Court affirms decision finding 


coal company ‘that accepted Govern- 
| ment’s price offer for coal requigitioned, | 


WASHINGTON, 


FRIDAY, 


NOVEMBER 5, 1926. 





| Supervision of Arms 


Opposed by America 


Department of State Unwilling 
to Consent to Proposals 
of France. 


The Department of States opposes 
any form of internationad supervision or 
international penaltiés to prevent the 
use of poison gas, such as advocated by 
the French representatives at the Pre- 
paratory Disarmament Confere\ce sit- 
ting in Geneva. This was stated orally 
November 4 at the Department of State. 

The Department is against the use of 
poison gas, it was stated, but maintains 
that its abolition must depend entirely 
upon the honor of the nations which 
enter an agreement not to use it. The 
United States will not accept supervision 
or inspection or penalties by any out- 
side body either regarding the use of 
poison gas or regarding any other form 
of limiting warfare. 

This position was made known when 
the position taken by the French repre- 
sentatives at the Geneva Preparatory 
Disarmament Conference was called to 
the attention of the State Department. 

The French delegation suggests that 
if one State violates its agreement not 


[Continued on Page $, Column 1.] 


One of Each Five Drillings 
For Oil or Gas Is Failure 


One out of every five drillings for oil 
or gas in the United States proves to be 
a dry hole or “duster.” The statement 
of the Bureau of Mines, in full text, 
follows: 

From 1859 to 1924 approximately 661,- 
679 wells were drilled for oil and gas in 
the United States, of which 129,875, or 
20 per cent, were dry holes. In 1924, the 
number of wells drilled for oil and gas 
in the United States (exclusive of dry 
gas wells and dry holes in California, 
for which figures are not available) was 
21,888, which was 2,550 less than in 1923 
and 12,023 less than in the record year 
1920. Of the total number of wells 
drilled in 1924, 67 per cent were oil wells; 
10 per cent, gas wells; and 23 per cent, 
dry holes. 


Index-Summary of All News Gontained in Today’ s Issue... 


is not entitled to collect above contract 
price. 
Page 7, Col. 1 
Circuit Court of Appeals holds con- 
tractor’s surety liable to materialmen 
and laborers since clause in contract 
exempting him violates State law. 
Page 13, Col. 5 
Circuit Court of Appeals dismisses 
action by minority stockholder to can- 
cel option for sale of coal mining prop- 
erties. 
Page 12, Col. 2 
District Court awards damages and 
enjoins further public performances of 
song “All Alone,” by Berlin against 
Minneapolis amusement place. 
Page 11, Col. 7 
District Court holds where plaintiffs 
and two of codefendants live in same 
State, Federal Court is without juris- 
diction. 
. Page 10, Col. 1 
Circuit Court of Appeals affirms con- 
viction of man accused of illicit manu- 
facture of liquor. 
Page 12, Col. 7 
Circuit Court of Appeals affirms de- 
cision finding surety liable under bond 
for claims where contractor defaulted. 
Page 7, Col. 5 
District Court holds suit.filed by re- 
ceiver of bankrupt to collect on notes 
given bankrupt is properly in equity 
Page 10, Col. 2 


Customs 


Customs Court reduces assessment on 
paste back jewels known as “Roses 
Montees.” 

Page 12, Col. 7 

Customs Court finds doll as partly 
dressed in lace not dutiable at 90 per 
cent ad valorem. 

Page 6, Col. 6 

Customs Court upholds importer’s 
protest against classification of c@rtain 
varieties of beads as jewelry. 

Page 6, Col. 6 | 

Customs Court denies appeal of im- | 
porter“for free entry of auto tubes and 
tires as returned American goods. 

Page 6, Col. 7 

See “Court Decisions,” “Supreme 

Court,” “Taxation.” 


Education 


Dr. Blanche M. Haines, Director of 
the Division of Maternity and Infant 
Hygiene, Children’s Bureau of the De- 
partment of Labor, summarizes func- 
tions of division. 

Page 16, Col. 3 

Commissioner of Reclamation sends 
invitations to interested persons in Aus- 
tralia, the Philippines, Java and India 
to attend Pan Pacific Conference in 
Hawaii. 

Page 4, Col. 6 

S. Rajnarain, native of India, 15 
years of age, accredited with mathe- 
matic genius superior to workers in 
science of numbers. 


Page 2, Col. 7 | 


Continuation of exposition of musical 
division of Library of Congress. 
Page 2, Col. 3 


C. & N. W. Line 
Given Valuation 


Of $477,000,000 


Tentative Figure as of 1917 


Puts Trackage Owned and 
Used at 8,014.78 
Miles. 


The Interstate Commerce Commission 
on November 4, made public its tenta- 
tive valuation report in Valuation 
Docket No. 898, finding the final value 
for rate-making purposes of the prop- 


erty owned and used for common car- 
rier purposes by the Chicago & North 
Western Railway as of June 30, 1917, to 
be $477,000,000. 

The value of the property used, in- 
cluding $4,679,456 for leased lines, was 
placed at $481,679,456. The trackage, 
wholly owned and used, amounts to 
8,014.78 miles. 

The cost of reproduction new of the 
owned property was placed at $458,684,- 
129, not including land, and the cost of 
reproduction less depreciation at $357,- 
452,070. The lands owned for carrier 
purposes, 142,418 acres, were assigned a 
“present value,” as of valuation date, of 
$95,655,997, and there was also included 
in the final value $6,500,000 for mate- 
rials and supplies used as working 
capital. 

# As of valuation date, the North West- 
ern, according to the report, had a total 
capitalization outstanding of $370,132,- 
258, and its investment in road and 
equipment, as stated in its books was 
$388,671,654. 

Figure Is Increased. 

With readjustments required by the 
commission’s accounting examination, 
this would be increased, the report says, 
to $433,220,466. The company also 
owned securities of other companies, 
classified as noncarrier property, of a 


[Continued on Page 9, Column 1.] 


Western civilization as grape has been 
in old world. 
Page 2, Col. 1 
Modern machine supplants ancient 
method of preparing “Tortilla,” Mexi- 
can food, by hand. 
Page 2, Col. 6 
Streptococcus in cheese isolated. 
Page 1, Col. 6 
See “Agriculture.” 


Forestry 


Quarantine to prevent spread of 
satin moth among poplars and willows 
extended to Connecticut and additional 
areas in other New England States. 

Page 4, Col. 4 

Forest Service advises planting of 
trees and building of settling basins to 
check silting up of water reservoirs. 

Page 4, Col. 2 
* . 
Foreign Affairs 

Department of State declares opposi- 
tion to French proposal for interna- 
tional supervision® of armaments and 
penalties for breach of agreement to 
cestrict use of poison gas in warfare. 

Page 1, Col. 4 

Pan-American Union reelects Secre- 
tary Kellogg chairman of its govern- 
ing board. 

Page 3, Col. 7 

Department of State is informed of 
changes in: foreign consular corps in 
United States. 

Page 16, Col. 2 

President congratulates Panama on 
anniversary of independence. 

Page 3, Col. 1 

Egyptian decoration received for 
William Grant Van Horne. 

Page 3, Col. 1. 


Game and Fish 


Test demonstrates harmfulness 
sunlight to fish and fish eggs. 
Page 1, Cal 2 


Gov’t Personnel 


Record given of Ensign H. H. Har- 
rison, naval flyer, killed at Pensacola, 
November 1 


of 


Foodstuffs 
Apple described as important in 
| 


Page 5, Col. 2 
Commander Halsey Powell appointed 
as aide to Secretary of Navy. 
Page 5, Col. 3 
Commissioner of Immigration re- 
ports work of bureau has been speeded 
fy added personnel and increased effi- 
ciency. 
Page 3, Col. 1 
Joseph A. O’Gordon is named assist 
prohibition administrator in’ charge of 
enforcement at St. Paul, Minn. 
Page 14, Col. 4 
Daily decisions of the General Ac- 
counting Office. 
Page 14, Col. 3 
Orders issued to .the personnel of the 
Navy. | 
Page 14, Col. 5 | 
Orders issued to the personnel of the 





| Army. | 


' Page 14, Col. 5 


Service.’ 


Gov't Survey 


the Division of Maternity and Infant 


tions of division. 


Highways 


Immigration 


Iron and Steel 


Europe announces increased production 


Subscription By Mail: 
$15.00 per Year. 


Poisonous Organism 


In Cheese Is Isolated 


Achievement Called Outstand- 
ing Event in Bacteriolog- 
ical Investigations. 


Dr. Charles Thom, in charge of micro- 
biological investigations of the Bureau of 
Chemistry, Department of Agriculture, 
announced orally on November 4 that he 
regards the isolation of streptococcus in 
cheese as the outstanding event of the 
past year in bacteriological investigations 
toward the elimination of food poisoning. 

The discovery of the source of this 
form of food poisoning may make it pos- 
sible to explain many types of poisoning 
cases heretofore unexplained, Dr. Thom 
said. It is also, he said, one of the best 
arguments which has been found for the 


pasteurization of milk. 

The investigation followed two out- 
breaks of food poisoning attributed to 
cheese. One involved nine persons at Bid- 
deford, Maine, and reported in March, 
1925. The second outbreak, of apparently 
22 cases in Kansas City, Kans., was re- 
ported in Febr uary, 1926. 

The symptoms of the poisoning were 
described as “Pains in stomach, severe 
vomiting, diarrhea, expression dull@end 
ee iption of the organism w ill 

be printed in the issue of Novem- 


ber 6. 


Decline Noted in Imports 
Of Wheat From Canada 


Imports of wheat from Canada into 


the principal border ports of the United 
States during the week ended October 
30, according to the weekly report of 
the Department of Commerce, amounted 
to 386,000 bushels, all destined for bonded 
mills to be ground into flour for export. 
During the preceding week 559,000 
bushels were imported, and during the 
corresponding week of 1925 the total 
was 849,000 bushels, on 232,000 of which 


duty was paid. 


Orders issued to the personnel of the 


C 
en ee Page 14, Col. 7 


See “National Defense,” ‘Postal 


Dr. Blanche M. Haines, Director of 
Hygiene, Children’s Bureau of the De- 
partment of Labor, summarizes func- 


Page 16, Col. 3 


War Department approves revised 
plans for bridges and ‘for Rockaway, N. 
Y. and at Tampa, Florida. 

; Page 5, Col. 7 


Commissioner of Immigration re- 
ports work of bureau has been speeded 
by added personnel and increased effi- 


ciency. 
Page 3, Col. 1 


Iron and Steel entente of central 
for 1926. 
Page 12, Col. 7 
Eastern European nations consider 
entry into steel entente formed by na- 
tions of Western Europe. 
Page 1, Col. 7 


- + 
Judiciary 
Circuit Court asked to decide right 
of Government to have commissioner 
issue warrant for arrest of persons 
after their discharge by another com- 
missioner on the ground that probable 
cause of guilt had not been shown. 
Page 16, Col. 2 
Judge G. W. English, of United 
States District Court, resigns as im- 
peachment trial approaches. 
Page 1, Col. 7 
Department of Justice states severe 
penalties attach to practices of imper- 
sonating Government officers. 
Page 16, Col. 6 
Soldier ‘accused of stealing Govern- 
ment automobile@ 
Page 16, Col. 5 


See “Court Decisions,” “Customs,” 
“Patents,” “Supreme Court,” “Taxa- 
tion,” “Trade Marks.” 


Labor 


Buxeau of Labor Statistics issues 
zompilation of trade agreements made 


Page 3, Col. 4 
Libraries 


Continuation of exposition of musical 
division of Library of Congress. 
/ Page 2, Col. 8 


Lumber 


A. B. Cone, of Chicago, named direc- 
tor of research activities of Committee 
on Wood Utilization. 

Page 16, Col. 6 
{CONTINUED ON PAGE THREE.) 





PER 
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Farm Returns 


Declared Near 


PRICE 7 CENTS 


Figure for 1925 


‘ 
ay 


Spring Wheat and Cotton 
Called Dark Spots in Re- 
view of Agricultural 
Situation 


Corn Prices Found 
Only Slightly Higher 


« 


Depression Noted in the Apple 
Industry Because of Low 
Prices Quoted for 
Product. 


The Department of Agriculture, in 
summing up the agricultural situation of 
the last 12 months, announced on No- 
vember # that agriculture will realize 
gross financial returns that will not be 
| far from last year’s figures. Spring 
wheat and cotton are declared the “dark 
spots” in the picture. Corn prices are 
stated as being slightly higher, but still 
low enough to encourage feeders. 

The full text of the summary follows: 

“The gross financial returns to agri- 
culture probably will not be far from 
last year’s figures. 

“Spring wheat and cotton are the dark 
spots in the picture this fall, and the 
apple industry may also be noted as 
sharply depressed by low prices. 

“Except for some depressions in the 
terrtories of these crops, however, the 
season winds up with about average crop 
yields, and a probability of gross finan- 
cial returns not far from last year’s 
figures.” 

In discussing the cotton situation, the 
statement says: 

“The fall in cotton prices now fills 
the headlines. Predictions @f the same 
last spring were given scant notice. For 
four years the growers of cotton have 
been doing just what other producers 
do when business is ee 
ing production. ’ 

“In the last four years the Sollth has 
turned -out—.appreximately.., 0,000 
bales of cotton. During forty consécu- 
tive months beginning July, 1922, the 
average farm price of cotton never went 
below 20 cents a pound and much of that 


Fy 


[Continued on Page 4, Column 6.] a aa 


Resurvey Is Ordered 
At Charlotte Harbor 


| shit ting Shoals of Boca Grande 
Regarded as Menace to 
Navigation. 


Col. E. Lester Jones, directo® of the 
Coast and Geodetic Survey, announced 
through ‘the Department of Commerce, 
November 4, that the survey ship “Hy- 
drographer, ” with Lieut. R. P. Eyman 
in command, has been ordered from St. 
Petersburg, Fla., which it has been sur- 
veying Tampa Bay, to Charlotte Harbor, 
on the southern coast of Florida. 

Objects of the transfer of operations 
were officially explained in a statement 
of which the full text follows: 

A resurvey will be made of Boca 
Grande, the entrance to Charlotte Har- 
bor, because of the shifting of the shoal 
on the north side of the entrance chan- 
nel which presents a menace to ocean- 
going vessels. Corrected charts will be 
prepared as a result of the survey. 

The survey will also include deep wa- 
ter anchorage at the mouth of Charlotte 
Harbor and the. water front at South 
Boca Grande, an important shipping 
point for phosphates. 

Later the party on the Hydrographer 
will make a survey of San Carlos Bay 
and the Caloosahatchee River from the 
mouth to a point about four miles above 
Fort Myers. This survey will take in 
Estero Bay and Estero Island, which has 
never had a complete survey. Estero 
Island has recently become of importance 
as a real estate development. 


Eastern Europe Considers 
Entry Into Steel Entente. 


The Department of Commerce has :) 


been informed by Elbert Baldwin, Com- 
mercial Attache at Prague, that indus- 
tries of eastern Europe are understood, — 
to be contemplating possible entry into 
the steel entente recently formed by 
interests of the United Kingdom, France, 
Germany, Luxemburg and the Saar 
region. The full text of the Depart- 
ment’s statement based on the report 
follows: 

The possible extension of the western 
European steel entente to eastern Euro- 
pean countries took more definite 


in an invitation to these industries ne 


attend the general conference held in 
London on October 16. In view of 
inadequate time allowed prior. to 
conference, the invitation was declii 

is said, but the eastern Europeea 
tries are understood to be planning 
request negotiations at a later date. 
the meantime Czechoslovakia has 
general discussions with the industi 
of Poland, Hungary and Austria look 
it is believed, to joint action in the 
ticipated negotiations. : 


‘ 
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Development of Fruit Cul- 


American apple beside the Old ' 
.grape in the importance of fruits in the 


“(mae 


300) 


Education 


pples Are Declared 
o Rank With Grape 
As Civilizing Factor 


ture in United States Dis- 
cussed by Chief of Bureau 
of Plant Industry. 


Dr. William A. Taylor, chief of the 
Bureau of Plant Industry of the Depart- 
ment of Agriculture, in a radio address 


deast November 4 placed the 
Miietean. spl Old World 


3 development of Western civilization. 


The full text of the address follows: 


Why eat apples? 
Not because Solomon, the wise man, 


* asked to be comforted with them, merely, 
though that is a strong point in their 


favor, but in part because through the 
development of western civilization the 
apple has been one of man’s best and 
most wholesome fruits of the soil and 
an important component in his diet. 


Varieties Total in Thousands. 


This is not to say that the modern 
apple in its widely varied beauty and 


~ intriguing lusciousness, now available in 


abundance on every hand, came to us 
fully developed and perfected without 
effort on man’s part. ; 
40 or 50 varieties which comprise the 
bulk of the market supply accessible 
to the dwellers in our American cities 
are the very small and thoroughly sifted 
remainder out of thousands of varieties 
which have been more or less propagated 
and planted in this country during the 
past 300 years. In fact, we have in 
one publication of the Department of 
Agriculture the name of some 6,700 
varieties, more or less fully described, 


“trees of which had been propagated and 
sold for planting in this country up to | 


20 years ago; and not known merely 


© under one name each but under a total 


of 14,800 names in different parts of 
the country. Some single sorts were 
found to have from six or eight up to 
as many 4s 43 conflicting names or Ssyn- 
onyms. , 
Among these numerous varieties are 
comprised most of the best (and prob- 
ably some of the worst) sorts grown in 


every apple growing region of the world. 


For, to a greater extent than with any 


-other fruit, the Old World grape per- 


«the country, not only 


‘@r heat endurance, res 
* and other desirable characteristics. 


haps excepted, our immigrant fathers, 
settling in widely varying sections of 
brought apple 
seeds, but sent back for trees or scions 
of the varieties they knew in their home- 
lands to plant about their new world 
farm homes. American nurserymen also 
for more than a century combed the nur- 
series and orchards of other lands for 
better adapted sorts and for the past 60 
years or more the Department of Agri- 
culture and several of the State agricul- 
tural colleges and experiment stations 
have sought in previously inaccessible 
places for sorts possessing special cold 
disease resistance, 
So 


* that it may be said that we now have 
: apples suited to every soil and climate 
* in the temperate zone as well as to every 
* individual taste and use. 


Data on Production. 
Statistics are notoriously dry, but is 


‘there not refreshment in some of these 


which follow: : 
The apple is commercially grown to 


* some extent in every State of the Union 


and shipped in carload lots from all the 


» States but five. 


According to the 1920 census, 2,687,- 
685 farms reported apple trees out of 2 
total of 6,448,000 farms recorded. So 


. that if we assume the average farm fam- 
‘ily to consist of five persons, we have 


.eeew ees 


nearly thirteen and one-half million 
Americans growing apples. Of course, 
not all of these farms pack and ship the 
fruit to market. Many grow apples only 


* for home use and for the neighbors, in- 


cluding some to dry, some to fry, and, 


- unless there has been great change re- 

* cently, some to convert to a form suit- 

: able to sip beside the fire during the long 
winter evenings on the farm. 


The estimated crop of apples in the 


* United States has averaged nearly 200,- 
* 000,000 bushels per year during the past 


five years, of which the estimated com- 


: mercial crop has averaged approximately 


* 100,000,000 bushels. 


Most of these have 


‘gone to market in barrels and boxes, 


though an increasing. proportion is now 
moving from some sections in bushel 
baskets, not to mention the farmer’s 
wagon and truck and the consumer’s au- 
tomobile. We get some notion of the 


. magnitude of this commercial crop when 


“we note that apple shipments move 
-carload lots from about 1,500 points 


in 
in 


‘43 States and that in the calendwr year, 


1925, the movement totaled more than 
125,000 carloads. From present indica- 
tions that total will be materially ex- 
ceeded this year, if we all embrace our 
present opportunities to eat apples, and 
thus help ourselves as well as the apple 
growers. 

That total seemed a tremendous bulk of 
juicy goodness until I asked a friend who 
is handy with his pencil whether the 


“present commercial crop of apples will 


‘ 


*many 


. 


permit us all to eat that traditional apple 
a day which will keep the doctor away. 
He told me that good apples are now or 
can be available in the fresh state in most 
places in this country, during at least 300 
eating days ineach year. Basing his cal- 
culation on a population of 115,000,000 
persons as of July 1, 1925, he says that if 
we refuse to send to foreign lands the 
millions of bushels per annum 
which they have had from us in recent 
times (12,000,000 to 15,000,000 bushels a 
year( our own apple needs are satisfied, 


‘a crop of more than 35,000,000,000 (mot 


million) apples would be required. 
Magnitude of Shipments Estimated. 
Assuming that these were packed in 
boxes with 125 apples in each box and the 
boxes loaded in refrigerator cars at the 
rate of 756 boxes per car, we have 371,- 
164 carloads of apples or nearly three 


. 
7 
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; health? 


Far from it, the } 


| there still remain ayailable for 


| Spitzenburg, 
; ern Spy and Yellow Newtown. 


cceeemnentins ett CCl 


times the last recorded annual movement 
of this wholesome fruit. He did not ven. 
ture a guess as to whether our railroads 
could deliver such a quantity to the apple 
eaters of the country in good condition 
but remarked that if they were loaded on 
one train of standard refrigerator cars, 
the locomotive ‘would be chugging along 
somewhere south of Buffalo before the 
caboose pulled out of Seattle. 


Loaded on the same basis, I understand 
that the presemt bounteous crop would 
only filla train reaching from Seattle to 
somewhere in the neighborhood of the 
western boundary line of North Dakota, 
So that we still have a considerable dis. | 
tance to go before putting our good | 
friends the doctors entirely out of busi | 
ness, 

Why eat apples? Because in the my 
ried ways in which they may easily be | 
served, the Comstitute our most widely | 
available home-grown fruit, practically | 
throughout the year, Eat apples for 
Yes. But better still and at the | 
same time, eat apples for enjoyment, 

If you are SO fortunate as to live in| 
the country where well-cared-for, old. | 
fashioned home orchards still exist, you | 
will not need amy suggestion as to which | 
trees to head for when in need of apples | 
to munch, to stew, dry, fry, bake or 
fabricate into pies, dumplins or cider, | 
Knowledge of these things, based on per. | 
sonal experience, is one of the cherished 
possessions Of the farm-reared American, 
But in these Gays of systematized or. | 
charding and of transportation, storage 
and merchandizing the townsman need 
not lack for apples suited to his meed. If 
he has missed out on the earlier varie. | 
ties the seasom for which is now past, | 
eating 
out of hand im their proper Seasons of 
best condition such prize packages of | 
wholesomeness as McIntosh, Grimes’ | 
Golden, Delicious, Jonathan, Esopus, | 
Stayman Winesap, North. 
And for | 
cooking in the waried ways known to the | 
skilled housewife such satisfying sauce 
and pie timber as Smokehouse, Rhode | 
Island Greening, Baldwin, Rome Beauty, | 
York Imperial and Ben Davis. 


Motor Development | 


Of Child Described | « 


For Preschool Age 


(The following article is one of 
the series based ona recent stzdy of 
child mentality und management 
conducted wzzder the joint arzespices 
of the Childv-en’s Bureau of the De- 
partment of Labor and the Federal 
Board for Vocational Education. The 
results of the study were ovetlined 
by Dr. Helen Thompson Woolley, 
burean of the Cincinnati Prblic 
formerly director of the vocational 
Schools and mow director of - Child 
Study at Teachers’ College, Colun- 
bia University, New York city- The 
present article deals with motor de- 
velopment ard activities in the child 
of from one to six years of age.) 
In her introduction to the owtline on 

motor developrment and activities in pre. 


| School children, Dr, Woolley says, “The 
time between One and three years is/a 


period of exploration of the outside 
world. The child is fascinated with hand. 


| ling objects, with exploring new places, 


| and getting new impressions. 


r He often 
displays intense joy over a new expe- 
rience, such as the new lights and sounds 


| of a railroad station at night. 


“Knowledge of the nature of the every- 


| day world of objects is fairly complete 


| at three years. 


While acquiring 2 knowl. 
edge of the outside world, the child learns 


| to set himself off against it as a person. 
| Since the most interesting and important 
| part of his world consists of other peo- 


; of measurement are acquired. 


| The child acquires a distinet 
ity and modes of behavior which are sig- 


ple, his fathez, mother, nurse, brothers 
and sisters, he also establishes simple 
types of social reactions. 

Individuality Developed. 

“During the second part of the period, 
from three to six years, children develop 
concepts of the outside world dealing 
with time and space, Rough standards 
The pe- 
riod is one O£ great importance in the 
development of character and personality, 
in dividual- 


nificant for future life.” 
The motor development of the child in | 


| the period from one to three years was | 


considered under four classifications, | 


{| namely, (1) feet, legs and trunk; (2) | 


| walking usually is perfect at 18 months | according to Dr. Woolley, the child learns 


hands; (3) body functions, and (4) play, 
It has beem Observed that the Process of | 
! 


although some children do not advance to 


| that stage Until reaching the age of two 


| this the child 


years. If the development is later than | 
should be examined for | 


some type Of physical or mental defect, 


| A motion similar to dancing is performed 
| in response to music at the age of about | 


| his mouth. 
| to carry objects back and forth and at 17 


| should be able to eat with a spoon with- 


when he is two years old. 


| can play ‘go 


18 months. 
Motor control of the hands is sufficient- | 


| ly advanced at the age of 14 or 16 months 


to enable the child to put a spoon into 
At this period he is also able 
months he can roll a doll carriage. He 
out much spilling and fo drink froma 
glass held in both hands when he js 18 
months old, amd when he is 1842 months 
old he may begin to cut with scissors, 
An increasing interest in manipulat- 
ing objects is evidenced during the 
second year. The child learns to open 
and shut lids of boxes and to pull ob- | 
jects out Of boxes and drawers. He 
should be able to build with blocks 


Types of Play Observed. 

Dr. Woolley observed three types of 
play developed during this two-year 
period. 

“At 15 months,” she says, ‘“the child 
to market? with a basket 
and hand bag. At 18 months, he plays 
‘pouring coffe’ with doll dishes, dusts 
and wipes the floor, washes the doll’s 
face and hands, and marks with a pencil. 
At two and a half years, he impersonates 
an animal or another person (a child of | 
two and a half years playing that she | 





| where 
| years. Im 1879, having tex minated both his 


|sembling in the Library 


| to 


|child loves to act out 
|plays all the adult activities he has a | 
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Disease 


Prevention 


Collection Incomplete 


Of First Editions of 
Edward MacDowell 


Director Sonneck Explains ! 


Difficulties of Assembling 
Work of American 
Composer. 


The contents of the collection of 
music in the Division of Music, 
Library of Congress, are described 
and the history of ineportant items 
recoureted ina series of articles pre- 
pared for publication by the Divi- 
sior of Music. 

The full text of the twenty-fourth 
article of this series is as follows: 
One of the studies of first editions and 

revisions thereof to be found in the 
Music Division, Library of Congress, is 
an essay entitled “MacDowell versus 
MacDowell,” written by Oscar G. T-. 
Sonneck, after more than 12 years work 
on a catalogue of MacDowell first edi- 
tions, amd the result of correspondence 
covering slightly more than 10 years 
with MacDowell before the composer’s 
last illness. 

Mr. Sonneck says: 

“Edward MacDowell at the time of his 
death acclaimed the foremost of 
American composers, was born in New 
York, December 18, 1861, o fa Quaker 
family of Scotch-Irish extraction. Due 
to some peculiar quirk of fate, his musi- 
cal training started under Juan Buitrago, 
a South American, and was continued 
under Pablo Desvernure, a Cuban, and 
was completed, in it first stage, by the 
famous Venezuelan pianist, Tere Car- 
reno. 


as 


In France and Germany, 

“At the age of 15, he definitely entered 
the French phase of his musical training 
by entering the Conserwatoire de Paris, 
he studied for three consecutive 


Spanish and French training, he went to 
Germany to live, and studied at Stutt- 
gart and later at Wiesbaden, where he 
n met Joachin Raff, who became his 
teacher, friend and close companion. 

In fact the close friendship with a 
man of Raff's genius had the greatest 
possible effect upon MacDowell’s mind; 
and, though leaving Wiesbaden for 


| Darmstadt, where he ‘began teaching, 


Raff influenced him to such an extent 
that the young American finally settled 


in Frankfort, definitely as a teacher hav- 


ing decided that Germany ‘was more 
congenial to him than his native land. 
The effect of Raff's temder imagination 
upon his pupil was evident from the first. 
The master introduced to his pupil that 
part of German life and literature that 
has to do with the supernatural legends 
of the Black Forest, the imaginative crea- 
tions of forests haunted with “little peo- 
ple,” mymphs, dryads, “witches, pixies, 


| kobolds and other forms of supernatural 


manifestations that smack of the woods, 
all as abundantly evidemced in MacDow- 
ell’s Compositions. 

In 1882 Raff took his young friend to 
visit Franz Liszt at Weimar, and they 
three went together to Zurich. The ef- 
fect of Liszt and his style of writing is 
likewise apparent in some of MacDow- 
ell’s orchestral suites. 

Returns to America. 

In 1887, after Raff’s death, the broken- 
hearted pupil left Germany and lived in 
Boston where he continued his teaching 
and composing. In 1896, Columbia Uni- 
versity, of New York City, created for 
him a chair of music which MacDowell 
filled albeit somewhat stormily until 1904 
when, after a quarrel with the faculty, 
he resigned to become the director of the 


| Mendelssohn Glee Club, one of the oldest 


and best male choruses in America. In 
the spring of 1905, overwork and worry 
caused a lesion of the brain, and he be- 
came insane, dying in 1908. 
Remembering that as yet no library 
possesses a complete file of the first edi- 
tions of our musical classics, Haydn, 
Mozart. Brahms, Beethoven, etc., I con- 
ceived the plan, some years ago, of as- 
y of Congress, as 
a precautionary measure at least, a com- 


| plete file of the first editions of Edward 


was a mother, addressed her 
mother as ‘grandmother’ ).” 

At the age of three to six years the 
voluntary movements of the feet, legs, 
trunk and hands become more accurate 


and more rapid. During this period, 


own 


climb trees and ladders, to prac- 
tice jumping, hanging by the hands, walk- 
ing marrow boards, etc. 

Dr. Woolley made five outstanding ob- 


| servations with reference to the motor 


development of the feet, legs and trunk 
between three and six yars. These were: 
(1) The play at this age is largely in 
the form of make-believe; (2) The 
dramatic instinct is well developed. The 
stories. (3) He 


chance to observe. (4) He loves to re- 


| peat the same game in exactly the same 


way, again and again, just as he lowes 


to have the same stories read, over and | 
| over. 
|tends to be solitary, or with adults. 
| Very 


(5) The play during these years 
C (6) 
little ability to play with other 
children of the same age is shown until 
the end of this period. ‘Kindergarten 
marks the transition to group activities. 

The hands are sufficiently developed ag 
three to four years that the child can 
dress and undress and at four to five 
years he is able to brush his teeth, The 
mastery of the use of scissors in paper 
cutting should be attained at the age of 
four. At this age he ca nfollow an out- 


| line roughly with a brush or a pencil and 


at four or five years some children draw 
people, objects and sometimes scenes. 

“A girl of five,” says Dr, Woolley, 
“drew a picture of a dead soldier buried 
under a hill in France, with his family 
climbing the hill to place flowers on it.”” ~ 

The next article will deal with 
the sensory und mental development 
and interests in pre-school children. 


* 


| the American and Canadian Medical As- 
| sociations as well as other public health 


| this declaration, 


| to be the foremost American composer. 


| and his last, the New England Idyls, | 


} composed about 10. years after Opus 10. | 


; might have had 


| few months. 


| ell’s works when the puzzles began to 
| crowd each other. 


| additions. Ever ready to help and to en- 
| courage others, MacDowell, tired—indeed, 





Public H 


Surgeon General H. §, 


ealth 


Cumming Endorses 


Seymour Plan for Combatting Disease 


Intensive Campaign Includes Inoculation Against Smull- 
pox, Typhoid Fever and Diphtheria. 


[Continued From Page 1.] 


Service; the churches; the press, educa- 
tional authorities and all other agencies 
that can assist in any way. 

The plan originally was proposed by 
Dr. Seymour, in his presidential address 
at the Conference of State and Provin- 
cial Health Authorities of North America 
this year. It was endorsed by the Con- 
ference and called the “Seymour Plan.” 

The plan has since been approved by 


and welfare associations of North 
America, the Surgeon General declared. 

Dr. Cumming, in quoting some of the 
literature of the ‘Seymour Plan,”’ said 
that public health authorities generally 
are agreed that ‘45 per cent to 60 per 


cent of all disabling sickness is external | 


in origin” and therefore, preventable. 


Plan organization, brings out that there 
were 1,441 preventable deaths from diph- 
theria reported in Canada, excluding 


Prince Edward Island, in 1923, and in the | 
| of vaccination was to scarify one to four 


game year in 35 of the United States 
there were 129,461 cases of diphtheria | 
and 10,366 deaths, “both preventable.” It | 
also was stated that approximately 90) 
per cent of the deaths from diphtheria | 


| place 





occur in children under 10 years of age. | 
Diphtheria Discussed. | 
“Diphtheria can be cured by the early, 
full use of antitoxin,” the literature ay- | 
ers, adding that the disease “can be pre- | 
vented by the use of toxoid or toxin-anti- | 
toxin, which induces a lasting immunity.” | 


| The hest time to give toxoid to immunize | 


against diphtheria, according to the “Sey- 
mour Plan” authorities, is during the first | 
year, after the third month; or when | 
there will be the least reaction, and when 
protection is most required. A Shick 
Test also was advocated to determine if | 
any individual be susceptible to diphthe- | 
ria infection or if immunity has been es- | 
tablished, and should be used six months | 
after giving toxoid or toxin-antitoxin. | 

“No harmful results occur from the | 
use of toxoid, toxin-anti-toxin or the | 
Shick Test,” it is stated, in the official | 
literature of the plan. To accentuate 
the literature cites 
conditions in 23 representative Ameri- 
can cities’ where the death rate since 
1918 has fallen an average of 10.3 per 
cent each year. 

“This drop is declared to have been 


MacDowell, who was generally conceded 


No serious obstacles were anticipated at | 
the time; but the simple statement, that 
after 12 years work we have not reached 
the goal, permits the inference that the 
task cannot be as easy as it first looked. 
Output of 100 Works. F 

Surely, this is an amazing statement | 
in view of the fact that MacDowell’s | 





! earliest published work, the First Mod. | 


ern Suite, opus 10, appeared in 1883, | 


opus, 62, in 1902. The succeeding years 
until his pitifully tragic end in 1908, | 
saw the inception of several new works, 
but not the completion of any. 

Op. 1-9 (an overture for orchestra, 
pieces for violin, piano, etc.), were sup- 
pressed. A waltz for the piano was 
written as Opus &, in 1895 and 1896, but | 
was not published; and the “Two Old 
Songs,” published as Opus 9, were really 


Add to these opera published with | 
numbers, the seven opera published | 
under the pseudonym of Edgar Thorn or | 
Thorne, seven works under MacDowell’s 
own name without opus numbers, some 
20 part-songs and about 40 piano-pieces 
arranged or edited by him, and the out 
put is still far from voluminous. 

Under normal circumstances, it would 
be a fairly easy matter to collect first 
editions of about 100 works of any com- 
poser, published, as it were, under our | 





| own eyes, advertised in musical maga- 


zines and duly listed in the bibliographic | 


tools of the music dealer and musician, | 


and many of them already deposited in | 


| the Library of Congress for purposes 
| of copyright. 


“Under the fascinating influence of | 


| MacDowell’s interpretation of his own! 


revelation to anyone who| 
his doubts as to Mac- | 
Dowell’s genius as a composer—I took up | 
what, at worst, looked like the task of a | 
Hardly had I commenced 
compiling a preliminary list of MacDow- 


works—a 


“In my despaird I took the shortest way 
imaginable out of the difficulties, and | 
submitted, in 1904, the list to Mr. Mac. | 
DowM for suggestions, corrections and 


tired to death—complied with my request. | 
MacDowell’s Marginal Notes. 

“It was after the receipt of his own 
marginal notes that I fully realized the 
hornests’ nest of annoying, trivial, eva- | 
sive problems which I had approached too | 
closely. MacDowell, no more than the | 
musi¢c-dealers, to whom we subsequently | 
gave purchasing orders, and publishers 
did not fully understand our object. 

“With remarks like ‘new edition will 
soon appear,’ “‘will be revised by me, | 
‘only the new edition is valuable,’ ‘all of | 
these are now A. P, Schmidt’ (to whom 
P. L. Jung’s copyright had been assigned 
in 1899), ‘these belong to me,’ ‘no copy- 
right for U. S. A.,’ ‘not noted’—he brushea 
away, with the best of good intentions, 
the very things I wanted most to know. 
But MacDowell’s marginal notes also 
showed that here really was occasion for 
a by no means dry piece of bibliographic 
research work which might also have a 
practical value beyond merely the biblio- 
graphic sphere of interest.” 

Mr. Sonneck’s study of ‘‘Mac- 
Dowell versus MacDowell’ will be 
continued in the issue of Novem- 
ber &. 





| destroys typhoid germs. 
|is the only way to make the public milk 


coincident with the general application 
of toxin-anti-toxin by the health de- 
partments’’, In New York city “the 
literature states, “the death rate from 
diptheria per 100,000 dropped from 
18.4 in 1920 to 11.9 in 1924, This re- 
duction is coincident with the immuniza- 
tion by toxin-anti-toxin of 250,000 chil- 
dren since 1920,” 


Smallpox Found Increasing. 

The matter just received by Dr, Cum- 
ming states that during the past few 
years the prevalence of smallpox has 
been increasing throughout the United 
States amd Canada. It ‘was declared 
“virulent outbreaks have recently taken 
in Minnesota, California and 
Windsor, Ontario. In Wéindsor seven 
out of every 10 who contracted the dis- 


| ease, and had never been vaccinated, 
The literature of the campaign, trans- | 
mitted to Dr. Cumming by the Seymour | 


died.” 

As in the case of diptheria, vaccina- 
tion of children against smallpox dur- 
ing the first year of life is advocated, 
any time after the third month. “The 
now old, but still widely used, method 


areas on the arm with some sharp in- 
strument, then apply and rub in the 
smallpox vaccine,” says the literature. 
“These large, raw areas of devitalized 
tissue easily become imfected from 
germs on. the surrounding skin or 
clothes, resulting sometimes in sore 
arms. It is well to call attention of 
the medical profession, as well as the 
general public to the fact that these 
severe reactions are not due to the 
vaccination but to bacteria infection.”’ 

The plan prescribes a method of vacci- 
nation, which, it is states, has proven sat- 
isfactory, and by the use of which “not 
only can the severe reactions be done 
away with but a great deal of the fear 
the public has of vaccination can be 
quieted.”’ 

Method Detailed. 

The following method was prescribed: 

“The outer surface of the arm near the 
insertion of the deltoid muscle is cleaned 
with soap and water, ether or alcohol, a 
drop of vaccine virus is dropped on the 
cleansed surface, and a needle held paral- 
lel with the arm is pushed through the 
virus in the skin for about one-eighth of 
aninch. This is repeated twice, no blood 
is drawn, as the true skin is not pierced. 
No shield or pad should be used at any 
time. A piece of sterile gauze, to be 
changed daily, may be fastened to the 
seam of the shirt and allowed to fall 
loosely off the vaccination.”’ 

The matter received by Dr. Cumming 
also quotes him as saying that “the Sur- 
geon General of the United States Public 
Health Service stated that approximately 


| one-fifth of all the cases of smallpox re- 


ported im the world during 1923-24 oc- 
curred in the United States.” Figures are 
cited purporting to show that in 35 of 
the United States the number of smallpox 
cases in 1024 “showed an increase of 75 
per cent over the number for the year 
1923, and the increase in deaths was 62.8 
per cent, 
Eradication Held Possible. 

The literature further states that a 
virulent and fatal type of smallpox may 
occur after infection from the milder 
forms, and added that vaccination and 
revaccination “will eradicate smallpox.” 

Quarantine, isolation amd _ hospitaliza- 
tion are described as being only auxili- 
aries to vaccination in the control of 
smallpox outbreaks, the literature add- 
ing: “The epidemic of smallpox in Wind- 
sor, im 1924, showed that 71 per cent 
of the cases of the disease, who had 
never been vaccinated died; not one case 
died who had ever been vaccinated: Vac- 
cination of the whole community stopped 
the epidemic in two weeks” 

With the present-day methods of pre- 
paring vaccine virus, trarismission of dis- 
ease ‘“‘is impossible,” says the Plan’s lit- 
erature and continues: 
methods of vaccination amd proper care 
of the operation site, vaccination is harm- 
less. Children should be vaccinated in 
the first year of life amy time after the 
third month. Vaccination is a real, safe, 


| prevention agaist smallpox.” 


In 35 of the United States in 1924, it 
is stated, a total of 27,816 cases and 
5,465 deaths from typhoid fever occurred, 
while im Canada, excluding Prince Ed- 
ward Island, there were 814 deaths from 
this same disease in 1923. 


War Conditions Compared, 
“During the South African War there 
were 30 deaths from typhoid fever for 
every death from casualty,” says the 
matter received by Dr. Cumming, “Ty- 
phoid fever was practically unknown in 
the recent Great War due to improved 


| sanitation and preventive inoculation.” 


Endorsement of the typhoid inocula- 
tion virus, together with proper sanita- 
tion are expressed by the Plan as the 
methods of preventing the spread of ty- 
phoid fever. ‘Typhoid inoculation is de- 
scribed as “a wise precaution to be taken 
by those who have to visit places where 
the sanitation is not good. Contamina- 
tion of milk supplies with typhoid fever 
germs, is still the cause of the spread of 
typhoid fever. Pasteurization of miik 
Pasteurization 


supply safe.” 

The literature also states that water 
borne typhoid fever epidemics have been 
eliminated by the treatment of sewage 
and the filtration and chlorination of the 
public water supply. 

“A community is not protected against 
typhoid fever so long as it has one un- 
sanitary privy,” says the literature, add- 
ing that a sanitary privy “is one, the 
contents of which will mot pollute the 
water supply and one which flies can- 
not obtain access to the contents.” 

In conclusion the communication to Dr. 
Cumming states that ‘‘personal health 
and cleanliness are essential qualifica- 
tions for all individuals handling food 
for public or private comsumption.) 
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Child 
Welfare 


Federal Aid Advocated 
For Mothers and Children 


It was stated orally, November 4, at 
the Children’s Bureau, Department of 
Labor, that the American Child Health 
Association, of which Herbert Hoover, 
Secretary of Commerce, is president, has 
just passed a resolution in support jof 
further appropriations to carry out the 
Sheppard-Towner Act, for the benefit of 
mothers and children. 

In addition to Secretary Hoover, other 
officers of the American Child Health As- 
sociation are: Dr. Livingston Farrand, 
Dr. Thomas D. Wood, Dr. Arnold Gesell 
and Mrs. A. H. Reeve, vice presidents; 
Dr. Philip Van Ingen, secretary; Edward 
M. Flesh, treasurer, and Dr. 8. J. Crum- 
bine, general executive and director. 

The copy of the resolution received by 
the Children’s Bureau, follows in full 
text: 

That the American Child Health Asso- 
ciation approve the continuation for the 
next two years of the appropriation by 
Congress of finds under the provision of 
the Sheppard-Towner Act to be used as a 
demonstration for the promotion of the 
health of mothers amd infants. 


New Methods Used 
To Prepare “Tortilla” 


George Wythe, acting Commercial At- 
tache at Mexico City, in a report just 
received by the Department of Com- 
merce, describes the newly advanced 
methods employed im the making of the 
“tortilla,” traditional Mexican food. 
Electricity, he says, is being used to re- 
place the old hand grinding method of 
preparing the corm. The Department 
statement, based on Mr. Wythe’s report, 
follows in full text: 

Modern mechanical methods have pen- 
etrated into the home of the Mexican 
peon and the humble “tortilla,” which 
for centuries has been the chief food of 
the people and has been produced from 
corn ground by hand. in a crude stone 
mill, is now being made from batter 
manufactured by more advanced methods. 


Instruments Are Ancient. 


The crude instruments which formerly 
were used exclusively to grind the corn 
used in the preparation of tortillas liter- 
ally date back to the stone age, as they 
have been discovered in archeologocal ex- 
cavations, The ancient device consisted 
of a hollow stone, called “metate” and a 
small rolling pin, called “la mano” (the 
hand). 

Under the more advanced system of 
tortilla cooking the corn is ground in 
small electric mills which prepare the 
tortilla batter, known as “nixtama.” In 
the larger Mexican cities the “tortilleras”’ 
purchase the batter from these mills, 
and then bake the tortillas on a hot iron. 
Im 1924 there were 147 of these batter 
mills in the Federal District of Mexico, 
which included Mexico City and its sub- 
urbs. ,0f these mills 119 were owned 
by a single company, the Compania 
Molinera de Nixtamal. 

Tortilla Is Popular. 


The tortilla is one of the most popular 
articles of food in Mexico and the aver- 
age consumption of these cakes in that 
country has been estimated at % kilo- 
gram per inhabitant each day. In the 
homes of the wealthy class of Mexicans 
there is almost always found an Indian 
woman whose only duty is to prepare 
tortillas for the family and its de- 
pendents. 


Broken Homes Declared 
Adjunct to Delinquency 


The Children’s Bureau, Department of 
Labor, has announced the publication by 
the University of North Carolina Press, 
Chapel Hill, N. C., of a report on 
“Family Estrangement and Juvenile De- 
linquency,” by Eugene M. Bushond. 


Food 
Mathematical Genius 


Accredited to Hindu 
Youth, 15 Years Old 


The Bureau of Education, Department 
of the Interior, has received, through 
diplomatic channels, a communication 
from the American Consul at Bombay, 
India, stating that there has been dis- 
covered in Bombay a boy from South 
India who is said to know “more about 
higher mathematics than even Masters 
of Arts in that subject.” 

The boy, according to the report, is 
S. Rajnarain, 15 years old, of Madura, 


India. His schooling is said to be limited 
but, through the help of persons of finan- 
cial means, it is hoped to give him a first 
class education. 


Versed in Higher Mathematics. 


The report of Wilbur Keblinger, Amer- 
ican Consul at Bombay, follows in full 
text: 

There is now in Bombay a youth from 
the south of India, 15 years of age, who, 
it is alleged, knows more about higher 
mathematics than even Masters of Arts 
in that subject. His name is S. Raj- 
narain, and his home is in Madura. 

It is stated that he has had very little 
schooling, but that from a very early age 
he has shown a wonderful aptitude for’ 
mathematical problems of an abstruse 
nature. 

.The Government of Madras was s 
impressed with the boy’s natural intel- 
lectual gifts that it. sanctioned a special 
scholarship to enable him to prosecute 
his researches. 


Needs European Training. 


Prof. Madhava, a distinguished mathe- 
matician of Mysore, says of this boy: 

“The subject that Rajnarain has 
plunged himself into, vulgarly called 
Theory of Numbers, extends from Nu- 
meration into Elliptic, Theta and Theta- 
fuschian functions, and being myself 
one who would claim to know a little of 
the latter, I can with certainty say that 
there are an unknown few, if any, in all 
India, who have grasped the modern an- 
alytic developments of number. 

“I have no hesitation in saying that 
savants of the type of Landau, Mittag- 
Leffler Paul de Bois, Raymond Harvey 
and Littlewood alone can inspire and 
shape—more than any Indian University 
course for even the Master’s degree—this 
young prodigy for the mutual good of 
himself and of the Science.” 

Generally Intelligent. 

It is said that in addition to Rajna- 
rain’s mathematical ability he has shown 
unusual intelligence in other directions. 
He isa good speaker and has on a num- 
ber of occasions lectured on his favorite 
subject. It is also stated that he has a 
good knowledge of the works of Shakes- 
peare and has given most interesting 
talks, comparing the works of that au- 
thor with Kalidas. 

(eat mca scat 
review of the report, prepared by the 
Children’s Bureau, follows in full text: 

The purpose of this study is “to de- 
termine as nearly as possible the causal je 
relationship existing between family! 
estrangement and juvenile delinquency.” 
The paper is based primarily upon a 
study of 1,000 cases of juvenile delin- 
quency appearing in the Marion County 
juvenile court at Indianapolis, Ind. 

For purposes of comparison figures 
are also cited from the records of the 
Indiana Boys’ School and the Indiana 
Girls’ School, and from other similar 
reports showing percentages of children 
from broken homes among those brought 
before the courts. According to these 
figures the ratio of delinquents coming 
from abnormal homes is 3.11 times as 
great as that of delinquents from normal 
homes. The percentage of delinquent 
girls coming from broken homes is shown 
to be much greater than the percentage 
of boys, 
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Foreign Affairs 


Larger Personnel 
Speeds Up Work of, 


Immigration Bureau 


Time of Issuing Reentry Per- 
mits and Visas Reduced 
From 30 to 10 


Days. 


Harry E. Hull, Commissioner of Im- 
migration, announced orally November 4 
that the work of the Bureau of Immi- 
gration has been brought up,to practi- 
cally a current basis, due largely to the 
personnel increases permitted under re- 
cent appropriations. The immigration 
work is now current in all divisions, Mr. 
Hull stated. 

The issuance of reentry permits to 
aliens of established legal residence in 
the United States, who desire to make 
temporary visits abroad, now takes less 
than 10 days, as against a general aver- 
age of from 30 to 40 days formerly, Mr. 
Hull added. 


Speed Benefits Aliens. 


The fact that the work is current has 
often proved of considerable benefit to 
aliens suddenly called out of the country 
in cases of family death or illness or of 
urgent business needs. 

While immigration visas are being is- 
sued at the rate of 400 to 500 per day, 
officials believe the time has been cut 
practically as low as the speed of mails 
between Washington and ports of entry 
and departure will permit. The cut in 
the time necessary to make investiga- 
tions and issue visas and reentry per- 
mits is also of practical benefit to steam- 
ship and transportation companies, whose 
offices are constantly besieged by wait- 
ing passengers demanding their permits. 
These permits are necessary in order to 
admit aliens upon their return. 

Visas Also Speeded. 

The issuance of visas has been speeded 
up so that it now takes about 10 days 
to put through this official approval of 
travel papers, as against a former aver- 
age of 30 days or more. 

Although the restrictive immigration 
has decreased the number of aliens com- 
ing to this country, the actual work of 
administering the immigration laws has 
increased. 

This \bas been taken care of, and the 
routine expedited, it was declared, not 
only by the increased personnel, but by 
considerable increase in the efficiency of 
the personnel. 


Supervision of Arms 


Opposed by America 


Department of State Unwilling 
to Consent to Proposals 
of France. 


(Continued From Page 1.3 
to use poison gas, that all States in 
possession of chemical industries should 
undertake to put at the disposal of the 
State attacked all of their raw materials, 
chemical products and means of opera- 
tion necessary for reprisals. 

France also suggests that these States 
join the injured State in engaging in 
joint reprisals against the outlawed 
State by the use of every chemical means 
in their possession. 

The Department of State pointed out 
that the American position toward any 
form of international penalties or con- 
trol of arms had been outlined by Secre- 
tary Kellogg August 14 in his Platts- 
‘burg address. The portion of this ad- 
dress referred to, as made public by the 
Department of State, follows: 

Certain powers have also urged the 
necessity of some form of international 
supervision of the carrying out of any 
agreement for the limitation or reduction 
of armaments. The American delegation 
has made clear its position that this 
Government would not agree to placing 
the supervision of its armaments or the 
carrying out of any program for the 
limitation of armaments in the hands 
of an international body. 

So far as the United States is con- 
cerned the execution of any interna- 
tional agreement, for arms limitation 
must depend upon good faith and respect 
of treaties. We will not accept super- 
vision of any outside body or be subject 
to inspection or control by foreign 
agencies. 

Of course, if other powers desire to 
make such a regime of international 
control applicable to themselves it would 
be no concern of ours. 


President Congratulates 
Panama on Independence 


President Coolidge has sent the fol- 
lowing cablegram just rade public by the 
Department of State, to Rodolfo Chiari, 
President of Panama, extending his 
greeting on the occasion of Panama’s 
Independence Day. 

His Excellency, 

Rodolfo Chiari,- 

President of Panama, 

Panama. 

It is with sincere pleasure that I ex- 
tend to Your Excellency and the people 
of Panama on this Panaman national 
anniversary the greeting of friendship 
and good will on my own behalf. and that 
of the people of the United tSates. 

(Signed) CALVIN COOLIDGE. 


Egyptian Honor Received 
For Judge of Mixed Courts 


J. Butler Wright, Assistant Secretary’ 


of State, it has been announced orally 
at the Department of State, has writ- 
ten Ismal Kamel Bey, Charge d’Af- 
faires of the Egyptian Legation, ac- 
knowledging receipt of the insignia and 


\) 
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Armament 


Restriction 


of Today's Issue 


[CONTINUED FROM Pace ONE.] 


Manufacturers 


Decrease under figures for 1923 re- 
ported in manufacture of shoe lasts and 
retailed products during 1925. 

Page 16, Col. 6 

Department of Commerce announces 
rise in production of stereotypes and 
electrotypes in 1925 over 1923. 

Page 16, Col. 2 

Manufacture of collars and shirts for 
men declines 35.3 per cent in 1925. 

Page 16, Col. 3 

Production of regalia for lodges and 
societies declines 9.1 per cent in 1925 
from total for 1923. 





Page 8, Col. 4 
Canadian manufacturers of screws 
agree on reduction: of number of 
threads_for simplification of production. 
Page 8, Col. 7 
Department of Commerce reports in- 
crease in production of baskets. 
Page 8, Col. 1 
Manufacture of straw hats in 1925 
jeclines from output in 1923. 


Page 8, Col. 5 
Milling 


Department of Agriculture in 
monthly summary predicts world’s sup- 
ply of wheat for year to be about’same 
as last year, with demand greater. 

Page 4, Col. 1 


National Defense 


Arrangements for joint Army and 
Navy maneuvers in June to be worked 
out on flagship Seattle. 

Page 5, Col. 6 

Department of Navy announces ten- 
tative dates of sailings of naval trans- 
ports. 





Page 5, Col. 2 
President issues proculamation ask- 
ing Nation to observe Armistice Day. 
Page 5, Col. 2 
Prisoner asks aid of Navy Depart- 
ment in working on invention for air- 
planes. 
Page 5, Col. 3 
Armistice Day rites at Unkiown Sol- 
dier’s Tomb to follow same lines ob- 
served at burial in 1921. / 
Page 5, Col. 3 
Continuation of survey by Col. H. S. 
Hawkins, Chief of Staff of Philippine 
Department, comparing importance of 
various arms of service. 
Page 5, Col. 5 
Weather Bureau says sun’s rays lose 
heat in passing through atmosphere of 
earth. 
Page 5, Col. 6 
Raincoats added to equipment of en- 
listed men in the Navy. 
Page 5, Col. 4 
Speed and maneuverability said to be 
objectives in development of war tanks 
of the future. 
Page 5, Col. 7 
Assistant Secretary of War to in- 
spect fields in Texas. i 
Fage 5, Col.7 
See “Government Personnel.” 


One out of five drillings for oil or | 
gas in United States said to result in 


dry hole. 
Page 1, Col. 4 


Packers 


Decrease reported by Department of 
Agriculture in number of hogs slaugh- 
tered. 

Page 4, Col. 7 


Patents 


Board of Patent Examiners reject 
appeal on claims for improvement of 
underfeed stoker on grounds of lack of 
invention. 

Page 11, Col. 1 

Substituted claims allowed for those 
rejected in patent for improvement in 
soda cup holders. 

Page 11, Col. 4 


Postal Service 


Post Office Defartment lists offices 
at which four year bonds of postmasters 
are renewable during November. 

Page 14, Col. 1 

Appointment of fourth-class post- 
masters announced. 

Page 14, Col. 4 

Changes in mail messenger service. 

: Page 14, Col. 7 

Changes in star route mail service. 

Page 14, Col. 2 


Public Health 


Dr. Blanche M. Haines, Director of 
the Division of Maternity and Infant 
Hyginene, Children’s Bureau of the De- 
partment of Labor, summarizes func- 
tions of division. 

Page 16, Col. 3 

Surgeon General Hugh S. Cumming 
endorses “Seymour Plan” for control of 
diphtheria, smallpox and typhoid fever. 

Page 1, Col. 2 

Streptococcus in cheese isolated. 


Page 1, Col. 6 
Public Lands 


Department of War offers part of 
reservation in Springfield, Mass., for 
sale. 

Page 5, Col. 4 


Railroads 


Abandonment of short line by Penn- 
sylvania Railroad conditioned on agree- 
ment to tender road for sale at not 
less than salvage value. 

Page 15, Col-1 

Twin Branch Railroad authorized to 


certificate of the decoration “The Com- 
mander of the Nile” for William Grant 
Van Horne. 

Mr. Van Horne was judge of the First 
Instance Court, Mixed Courts, Alexan- 
dria, Egypt, and the order has been con- 
ferred upon him by King Fuad I, in 
recognition of his services. 

Mr. Wright has informed the Egptian 
Charge that he will take steps to de- 
liver the decoration. 


acquire short line owned by Indiana & 
Michigan Electric Co., near Elkhart, 
In. 
Page 9, Col. 2 
I. C. C. reopens reconsideration of 
case involving freight rates on iron 
and steel from Gulf ports to interstate 
destinations. 
Page 9, Col. 6 
Louisville & Nashville R. R. asks au- 
thority to use tracks of Alabama State 
Dock Commission, enabling its frieght 
trains to enter city of Mobile. 
Page 9, Col. 7 
Tentative valuation of Chicago & 
Northwestern Ry., as of June 30, 1917, 
ixed at $477,000,000. 
Page 1, Col. 5 
Middle Creek Railroad authorized to 
acquire and operate line in West Vir- 
zinia hitherto transporting coal free. 
/ Page 15, Col. 3 
Missouri Pacific Railroad authorized 
to construct extension of Hot Springs, 
Ark., branch. 
Page 15, Col. 7 
Schedules suspended proposing re- 
duced rates on coal from Kentucky and 
Tennessee to Atlanta, Ga. 
Page 15, Col 7 
Summary of rate complaints filed 
with I. C. C. 
Page 15, Col. 6 
Cisco & Northeastern Railway in 


| Texas authorized to extend line. 


Page 9, Col. 4 
Reclamation 


Commissioner of Reclamation sends 
invitations to interested persons in Aus- 
tralia, the Philippines, Java and India 
to attend Pan Pacific Conference in 
Hawaii. 

Page 4, Col. 6 

Forest Service advises planting of 
trees and building of settling basins to 
check silting up of water reservoirs. 
Page 4, Col. 2 


Science 


Original drawings of scenes of Yose- 
mite Valley, 70 years old, donated to 
museum in Yosemite National Park. 


Page 4, Col. 5 


Shipping 

Coast and Geodetic Survey ship Hy- 
drographic ordered to Charlotte Har- 
bor, Florida, 
Grande. 


for resurvey of Boca 
j Page 1, Col. 7 
S. S. Tampa, first American steamer 
of heavy tonnage to be equipped with 
Diesel engine, to make first trip under 
aew power this month. 
Page 8, Col. 1 
Shipping of all nationalities on Rhine 
River reported to be negotiating traffic 
pool for elimination of unprofitable 
boats and division of business. 
Page 1, Col. 1 


Supreme Court 


Mammoth Oil Company petitions Su- 
preme Court for writ of certiorari to 
Circuit Court of Appeals in case in- 
volving validity of Teapot Dome case. 

: Page 10, Col. 7 

Supreme Court asked to review case 
involving forfeiture of tug which towed 
craft laden with alcohol; Department 
of Justice files brief opposing review. 

Page 16, Col. 7 


Taxation 


Text of opinion’ of counsel for Fed- 
eral Farm Loan Board holding stock 
in joint stock land banks may be taxed, 
under Federal Farm Loan Act, in same 
manner and extent that shares in na- 
tional banks are taxable under Fed- 
eral laws. 

Page 13, Col. 1 

Board of Tax Appeals calculates 
value of-corporation’s stock from re- 
view of firm’s business and holds com- 
missioner’s figure too low, in view of 
prosperous year. 

Page 6, Col. 2 

Board of Tax Appeals holds fraud 
lacking where husband’s return of in- 
come reported no profit from shares of 
stock transferred to his wife. 

Page 6, Col. 1, 

Board of Tax Appeals rejects estate 
of capitalization of plant and equip- 
ment~ based 
unidentified. 


on appraisal of person 
Page 6, Col. 7 

Board of Tax Appeals determines de- 
duction for loss of sale of stock on 
basis of evidence of fair market value. 


Page 6, Col. 4 
Trade Practices 


Text of complaint of Federal Trade 
Commission against Acme Fountain 
Pen Co., of Chicago, charging unfair 
zompetitive practices. 

Page 8, Col. 2 

Federal Trade Commission calls con- 
ference of insecticide dealers on elimi- 
nation of unfair trade practices. 

Page 1, Col. 1 


W ater Power 


House Committee on Rivers and Har- 
dors expects to receive report on study 
of proposed waterways routes between 
Great Lakes and Hudson River. 

Page 8, Col. 7 


Veterans 


President issues proculamation ask- 
ing Nation to observe Armistice Day. 
4 Page 5, Col. 2 
Armistice Day rites at Unkiown Sol- 
dier’s Tomb to follow same lines ob- 
served at burial in 1921. 
Page 5, Col. 3 


Bridge Company Evaluated 
At $2,977,210 as of 1915 


The final value for rate-making pur- 
poses of the property of the Louisville 
& Jeffersonville Bridge Company as of 
1915 was placed at $2,977,210 in a final 
valuation report issued on November 3 


Labor 


Trade 


Agreements 


apex 
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Immigration 


Compilation of Trade Agreements Signed in 1925 
By Labor Is Issued by Bureau of Labor Statistics 


Thousands Are Same 
In General Character 


Objects Also Alike But Terms 
Almost Invariably Found 
To Be Different. 


The Bureau of Labor Statistics of the 
Department of Labor has just published a 
compilation of trade agreements entered 
into in various crafts and industries 
throughout the United States in 1925. 
The publication includes a study of agree- 
ments in general, but because so many 
have been written between the tradesmen 
and employers, the study is limited to 
giving only typical contracts in leading 
industries. 

The Bureau, according to the report, 
has a_ collection of 16,000 written trade 
agreements, of which some 2,000 were 
added in 1925. Beside these, it is stated, 
there are a great many verbal under- 
standings not reduced to writing, and va- 
rious locals also have trade agreements 
written into their by-laws or working 
rules. ' 

The extent and purpose of the publica- 
tion is outlined in its introduction, the 
full text of which follows: ° 

This is the second bulletin of the 
United States Bureau of Labor Statistics 
devoted entirely to trade agreements. 
The first, Bulletin No. 393, contained ex- 
trac's from agreements made during the 
years 1923 and 1924. 

The present bulletin is devoted to 
agreements made during the year 1925, 
except for the inclusion of the anthra- 
cite coal agreement of February, 1925, 
which was the result of a controversy 
arising in 1925. None of the agreements 
given in the former bulletin are here re- 
peated, but references to the earlier bul- 
letin are given in the case of trades for 
which 1925 agreements were either not 
made or were not available. 


Railroad Agreements 
Are Not Included 


Agreements affecting railroads and 
their employes are not included because 
of the voluminous character of such 
agreements. 

Since 1912 the Bureau has made an ef- 
fort to collect agreements made in the 
leading industries. The number of agree- 
ments made annually is not known, as 
must of them are not printed. In fact, 
probably the majority of them are not re- 
duced to writing, but are simply verbal 
understandings. That the number of 
agreements made must be very large is 
evidenced by the fact that the Bureau 
has a collection of 16,000 copies, of which 
nearly 2,000 were added during the past 
year. It is evident that only a small per- 
centage of them can appear in a bulletin 
of this character. 

Frequently a union has no agreement 
beyond its by-laws or working rules, 
which include many items ordinarily in- 
corporated into agreements, and mem- 
bers are expected to observe them in 
working for employers. In fact, such 
by-laws or working rules are at times 
submitted to employers for the latter 
to observe, thus taking the place of an 
agreement, as: 

“To all employers in the construction 
of new buildings and all repairs requir- 
ing to be done in masonry and brickwork 
in the city of Providence and vicinity: 

“The following are the work code of 
rules adopted by the members of Brick- 
layers, Masons and Plasterers’ Union 
No. 1, of this city and adjoining vicin- 
ities, on and from July 1, 1925.” 

Sometimes observance of the by-laws 
is called for by the agreement, as in the 
agreement of Printing Pressmen’s Local 
No. 3, Chicago, April 10, 1925, as follows: 

“It is agreed that the constitution and 
by-laws of Chicago Printing Pressmen’s 
Union No. 3, I. P. P. & A. U., and the 
constitution and by-laws of the Interna- 
tional Pressmen and Assistants’ Union, 
as existing and in effect on date of sign- 
ing of this contract, a copy of which, in 
printed form, is hereto attached, are 
made a part of this contract, and subject 
only to such changes as will not alter or 
affect the relations of the principals to 
this document during the life of this 
contract.” 


By-Laws Sometimes 


Specifically Excepted 

In the agreement of Typographical 
Local No. 23, Milwaukee, August 8, 1925 
(sec. 2), also, the constitution of the 
local and the general laws of. the inter- 
national organization are directed to be 
observed. A similar case is the following 
section in the agreement of the plaster 
tenders of the Hod Carriers, Building and 
Common Laborers’ Local No. 177, Des 
Moines, Iowa, March 31, 1925: 

“Section 11. It is agreed by. both 
parties to this agreement that no part 
of this agreement shall be construed to 
change or abridge any part of the inter- 
national constitution or jurisdiction of 
Local No. 177, and said constitution shall 
be a part of this agreement.” ! 

Occasionally, howev@r, there is a pro- 
vision not in harmony with the above, as 
in the agreement of Electrical Workers’ 
Local No. 38, Cleveland, Ohio, May 1, 
1925, Article XXIV, which reads as fol- 
lows: 

“It is agreed by and between both par- 
ties to this agreement that the ‘working 
rules’ or ‘by-laws’ for the government of 
the parties of the second part shall not 
in any way conflict with any article of 
this agreement.” 

There is no uniform method of making 
agreements. They. may be made by the 
national officers of the union, by dele- 
gates, by large sections of the union, by 
district councils, or by small groups of 
locals in a city and its vicinity, or by the 
locals or their officials. Generally, After 
being signed, the agreements are re- 


ferred to the locals for their approval in | 
~ by the Interstate Commerce Commission, ' os meeting, and frequently also to the 


national officers. An example of the last 
is found in the agreement of Brewery 
Workers’ Local No. 215, New Orleans, 
for 1925: 

“Section 17. This contract is to be ap- 
proved and ratified by the Central Trades 
and Labor Council of this city, and in- 
dorsed by the general executive board of 
the International Union of the United 
Brewery, Flour, Cereal, and Soft Drinks 
Workers of America.’’. 

Likewise, these agreements are vari- 
ously accepted by the employers—fre- 
quently the agreement is drawn up by 
a joint committee composed of members 
representing the employers and the em- 
ployes. The exact wording is a com- 
promise by the two parties and is re- 
ferred to the employers’ association and 
even individual employers for approval. 

After acceptance the agreement is 
signed by the officers of the union and 
the individual employers, or some one 
designated by the employers when they 
have acted as a group. 

For the union the agreement is signed 
by the president or secretary, or by both, 
or by the business agent, or a commit- 
tee. The indorsement of the national of- 
fficers or executive board follows: 


Agreements Generally 


Executed in Triplicate 

Generally the agreement is executed in 
triplicate, one copy being retained by 
the employer, one by the local, and the 
third being sent to the national organi- 
zation, though sometimes in duplicate, 
as in the following section from the 
agreement of Steam-Fttters’ Local No. 
537, Boston, Mass., July 15, 1925: 

“Article IX. Section 1. All heating and 
piping contractors hiring or desiring to 
hire men in the jurisdiction of Local No. 
587 shall sign in duplicate these working 
rules and conditions before men will be 
furnished. One signed copy shall be for 
the files of the employer and one for 
Local No. 537.” 


Where the agreement is printed, it is 
generally done at the expense of the 
unipn. Copies are given to each em- 
ployer and to each member of the union. 
Frequently the employers print the 
agreement for their own use. Sometimes 
the agreement are posted in the shop. 

In a few cases the national union is- 
sues a general form of contract with 
blank spaces for hours of work, wages 
and certain other items that naturally 
vary with the different unions. Such 
forms also serve as models for locals 
which print their own agreements. 

Although there is scarcely a provision 
common to all agreements, their general 
object is the same, and a number of sub- 
jects of a general character are covered, 
in more or less similar language, in vari- 
ous agreements. Therefore, in order to 
avoid undue repetition, these general 
provisions are summarized under each 
heading. In addition an outline of the 
general contents of agreements is given. 


Employment of Help 
Usually Is Supervised 


Firms Sometimes Required to 
Engage All Labor Through 
Officials of Union. 


Agreements usually begin with a pre- 
amble stating the object and purpose 
of the agreement. Generally the agree- 
ment provides for a union shop, or 
states that the employer shall employ 
only employes in good standing in the 
union. Discrimination against the union 
by an employer is frequently expressly 
forbidden. 


Often Forced to Hire 
Through Union Officials 


Employers are often required to hire 
their employes through the union offi- 
cials. If the union is without an avail- 
able source of supply the employer may 
then obtain his needed additional help 
from any other source. Generally such 
employes must secure permit cars from 
the union before going to work, and must 
join the local within a certain specified 
time—a few days or immediately. In 
case such nonunion employe refuses or 
neglects to join the union within the 
time specified or is deemed incompetent 
by the union, his services are to be dis- 
pensed with by the employer as soon 
as a union man can be found to take 
his place. 

Some agreements do not require such 
employes to-join the union, but call 
for a preferential shop only, that is, one 
in which union men are hired in pref- 
erence to nonunion. The refusal of union 
men to work with nonunion men, or on 
a nonunion job, is generally not con- 
sidered a breach of the agreement. 

A shop chairman of committee is 
elected or appointed in each shop to look 
out for union interest. The business 
agent, or organizer, or a committee of 
the union is to be admitted into the shop 
at any time for the purpose of settling 
differences. 

Generally foremen and superintendents 
are not required to be members of the 
union, for they represent the contractor 
or employer, but occasionally such re- 
quirement is made, especially if they do 
journeymen’s werk. Usually only one 
member of a firm or company is allowed 
to do journeymen’s work unless he is a 
member of the union. In some cases 
journeymen are not allowed to act as 
contractors,- and in others only after 
registering. Sympathetic strikes are for- 
bidden in some agreements, and allowed 
in others. 

To be continued in the issue of 

November 6. 3 


Pan American Union ~ 


Reelects Mr. Kellogg j 
Chairman of Board | 


The Pan American Union announced, 
November 4, that Frank B. Kellogg, See= — 
retary of State, had been re-elected — 
chairman of the governing board for” 
the ensuing year. Mr. Kellogg will hold ~ 
office until next November. Senor Dr.” 
Enrique Olaya, Minister of Colombia, | 
was elected vice-chairman of the board. 

The announcement by the Pan Ameri- 
can Union follows in full: 

At the meeting of the governing board’ 
of the Pan American Union held yester- 
day afternoon, the Secretary of State, 
Hon Frank B. Kellogg, was re-elected 
chairman of the board for the ensuing 
year. Under the resolution on the Pan © 
American Union adopted at the Fifth 
Pan American Conference at Santiago, 
Chile, in 1923, the chairman is elected 
annually at the first regular meeting in 


November. 
Secretary Accepts Honor. 


im accepting the office the Secretary of 
State said: 

“It is needless for me to say to you 
how deeply I appreciate the honor that 
you have done me in reelecting me to 
the chairmanship of this board. It is 
not only an honor but also a real privi- 
lege to preside over your deliberations. 
This coming together of the republics of 
the American continent to consider mat- 
ters of mutual interest is a source of 
constant gratification and inspiration. I 
am certain that this Pan American move- 

A ® . 
ment, “in which we are all so deeply in- 
terested, will, with each year, grow in 
strength and influence. 

“I also desire to take the opportunity 
to congratulate you on the splendid suc- 
cess of ‘Pan American Day’ at the Ses- 
quicentennial Exposition and on the sig- 
nificant ceremonies, which attended that 
celebration. It was a source of keen re- 
gret to me that urgent public business 
deprived me of the pleasure of being 
with you. "i 

Expects Closer Friendship. 


“T had in mind availing myself of that 
opportunity to say a word on the ap- 
proaching visit of American aviators to 
your respective countries. I am delighted 
that this visit has been so satisfactorily 
arranged, for it will be a demonstration 
of international friendship and good- 
will; inaugurating, as I hope, a period of 
closer communication between the re- 
publics of the American Continent. + 

“As I view the situation, it seems quite 
clear that the progress and development 
of aviation will serve to bring our coun- 
tries into closer touch with each other, 
and I am glad that this visit will be, as 
it were, a first chapter in this new de- 
velopment.” 

At the same time the Minister of 
Colombia, Senor Dr. Enrique Olaya, was 
elected vice chairman of the board for 
the coming year, succeeding the Minister 
of Guatemala, Senor Dr. Francisco 
Sanchez Latour. 


. It took just 
_ Eight Minutes 


for a business man to read the 
Index-Summary of all that hap- 
pened in the Government of the 
United States the day before. He 
checked the items on which he 
wanted the full details as he went 
along. Then he took up each 
item for the complete facts. 


An Index-Summary, to save your 
e e . . ef 
time, is published in every issue of 


he Anited States Daily 


Washington 
/ 


The newspaper which everyone of importance in the 
Government from the President down reads every day. 





Livestock 
Seeds 


| orld Wheat Crop 
Seen as Unchanged, 
& With More Demand 


«Department of Agriculture 
+ Gays Foreign Markets 
Are Favorable for 
Exporters. 


| The Department of — Agriculture, 
Pihrough the Bureau of Agricultural Eco- 
“nomics, has just announced in its monthly 
*°summary of the wheat situation, that the 


world’s supply of wheat for the year is | 
eclikely to be about the same as last year, | 


but that the demand will be greater. 
. Foreign market conditions have been 
"favorable to the marketing of the ex- 
rtable surplus wheat 
teBitates, the report says. It states that 
»,exports of wheat, including flour, to Oc- 
. tober 23, amounted to about 103 million 
“pushels, or approximately half of the ap- 
‘parent exportable surplus. Conditions 
©'that have been favorable to this move- 
‘oynent, it is said, are low stocks in many 


«European countries, comparatively light | 


shipments from Argentina and Australia, 


and a slow movement of the Canadian | 


crop. s 
Summary Given In Full. 

The full text of the summary follows: 

Reports, to date, indicate that the 


world’s supply of wheat for the year is | 


likely to be about the same as last year, 


* but demand for it somewhat greater than See Taleban 


“Yast year. The Northern Hemisphere 
eerop outside of Russia and China as re- 


of the United | 
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riod last year. Thus many western Eu- 
| ropean markets have been left largely 
dependent upon the United States in the 
past two months for their wheat sup- 
plies. . 

The conditions noted above are now 
maintaining prices in many of the world 


at the same time last year. At Liver- 
pool, prices for December delivery stood 
at $1.76 on October 22 compared with 
$1.48 a year ago. The position of the 


| markets, however, has changed somewhat 
| by the large increase in the production 
of some classes of wheat. 

With the exception of durum, 


below last year’s price level. Winter 
wheat prices on October 22 were about 
20 cents under and spring wheat seven 
| cents under, while the price of durum 





|} was 19 cents higher than it was last 
year. 
Short Crops Cause Change. 

Last year the price of durum was rela- 
tively very low as compared with the 
price of other,wheats, and the change in 
the situation is due to the fact that short 
crops in northern Africa and southern 


Italy, as well as some reduction in the | 


durum crop in the United States has re- 
sulted in higher market prices for durum 
everywhere. 


Winter wheats, on the other hand, are 


now-selling on an export basis whereas 


last year they were selling on a domestic | 


Our supply of red spring | 4" Committee of One Hundred of the | 


| market basis. 


| wheat, however, is searcely more than 


our usual requirements for that wheat, | 


and the prices, therefore, are rising above 
an export basis. 


22 was 2 cents over the Winnipeg for 


| time Minneapolis prices were 30 cents 


ported to date is approximately 2,944 | 


million bushels, compared with 2,939 mil- 
lion bushels in the same countries last 


“" year. , S 
in Europe indicate that the outturn of 


,sEuropean crops is likely to be less than 
estimated. 


Although Southern Hemisphere crops | 


the probable outturn of the crops. Areas 


over Winnipeg. 
An interesting factor in the present 


| situation is the increase in ocean freight 


Reports from our representatives | 


rates. While this increase will naturally 
widen the spread between Liverpool and 
the markets of the United States, it may 


| result somewhat to the advantage of 


. have been increased slightly. It is esti- | 


roe ae ap eaaaee ace cuneied | to have any appreciable effect, but in 


‘with 19,197,000 acres last year, and in 
» Australia 11,000,000 acres, 
“ “with 10,289,000 acres last year. 
Conditions Favorable. 
Conditions to date have been generally 
“favorable to the development of the 
crops, but the outturn of the crops is 
"still quite uncertain. Yields equal to the 
average of the past five years would 


compared | 


| favorable to the United 


the United States. 


European markets. 
Rates have not yet risen so much as 


so far as they do affect the movement 
of grains from distant surplus ports to 
the European deficit areas, it will be 
States and 


| Canada. 


| 
| 


| 


“produce in these two countries 870,000,- 
B00 bushels as compared with 298,000,- 
- 900 bushels produced last year. This in- | 


erease in production added to the North- 
*‘ern Hemisphere estimates reported to 
date would increase the total er sup- 
P only about 2 per cent over last year. 
of sch an inauaee, if realized in the 
*'Southern Hemisphere, might be offset 
“by reductions in estimates in Europe, 


‘smaller exports from Russia, and larger | 


"§mports into China on account of the | 


partial failure of the wheat crop in 
southern Manchuria. ; i 
Conditions favorable to marketing this 
“"year’s crop are the very low stocks of 
“old wheat at the beginning of the year, 
a@ considerable reduction in the rye and 
potato crops of Europe, and reduction in 
’ the quality of the grain in several Eu- 
*ropean countries. 
Some Reduced to Minimum. 


In many countries, the stocks of old | 


*wheat at the beginning of the new year 
had been reduced to a minimum. These 
countries must, therefore, meet their 
usual requirements out of this year’s 

“crop, and in some cases it may be con- 

« sidered desirable to have in hand larger 
stocks at the end of the year. In Europe, 
where rye is an important factor in the 

~bread supply, that crop is 15 per cent 

ieshort of last year. Estimates of the 
eeproducing countries ort! 
Hemisphere, outside of Russia, indicate 
a crop 142,000,000 bushels less than last 
year. The crop of rye is so short in 
many European countries that prices 

»jhave risen to the point where more 

wheat or wheat flour is likely to be con- 

sumed in preference to rye. 
Earlier in the year France and Italy 

“took measures to restrict importations of 
wheat. It remains to be seen how effec- 

"tive these measures may be. 

é Concessions Are Cited. 

It is of interest to note, however, that 


ty 


4m the case of Italy restrictions have not | 


_ been applied to macaroni or durum wheat. 
This is important from the point of view 
of the United States, as Italy is our most 
important foreign market for durum 
wheat. It is also of interest to note re- 


rts from France that a part of the duty 


.Imposed for protection against imports is 
to be rebated to importers in order to 


_. prevent a rise in the price of bread. This, | 


of course, reduces the protection of the 
. French tariff. 
Although European countries probably 


: will not import enough wheat to make up | 


entirely for reduction in wheat and rye 

‘crops, they will undoubtedly import con- 
siderably more wheat than last year. 

Foreign market conditions have been 


quite favorable to the marketing of the | 


exportable surplus wheat of the United 
States. Exports of wheat including flour 
to October 23 amounted to about 103,- 
000 bushels or about half of our apparent 
,_&xportable surplus. 
Reasons Explained. 


The conditions that have been favor- | 


able to this movement are low stocks in 
*‘many European countries, comparatively 


light shipments from Argentina and Aus- | 
“tralia in the past few months and a slow | 


‘movement of the Canadian crop. From 
August 1 to October 15 the receipts at 
“eountry elevators in Canada amounted to 
* 84,000,000 bushels as compared with 114,- 
“000,000 bushels for the same period last 
**year and shipments from Canadian ports 
in the same period were about 25 per cent 
Yess than last year. 
** Exports from Russia are also behind 
*4ast year. Exports through the Bos- 
phorus from October 1 to 15 amounted 
to only about 5 million bushels compared 
with 9 million bushels for the same pe- 


| the danger to water-power and water- | 
| supply development through erosion and | 


in the Northern | 


Measure Advised 


To Cheek Siltage of 


Water Reservoirs | 


Planting of Trees to Prevent 
Erosion Said to Produce 
Return on In- 
vestment. 


The Department of Agriculture, 
through the Forest Service, in a state- 
ment just made, has called attention to 


silting up of reservoirs. The planting 
of protective woods and the establish- 
ing of settling basins are two of the 
preventive measures advocated. 

The full text of the statement fol- 
lows: 


partment of Agriculture, entitled “The 
Financial Limitation in the Protection 
of Reservoirs,” by W. W. Ashe. It is 


ties and to engineers. 


Siltage Reduces Ponds. 

Storage of water is becoming a recog- 
nized factor in hydroelectric development, 
| just as it is necessary in most cases 
| for municipal supply. This bulletin shows 
| that with storage there enters the prob- 
| lem. of siltage through erosion of soil, 
| an insidious agency which may cause loss 
of pondage and consequent reduction in 
the capacity of reservoirs. 


| up of reservoirs is affected by different 
| physical and meteorological conditions 


States. Over the greater portion of 
northern and northwestern United States 


problem that it is in parts of the south- 


southwest. 

The bulletin calls attention to the high 
silt burden of certain streams and the 
| rapidity with which storage capacity of 
reservoirs is reduced, as in the case of 
| the Colorado River (of Texas). 
ervoir at Austin on this river lost more 
than its capacity within ten years. 





| rado. On the basins of certain of these 
, Streams, according to Mr. Ashe, the sur- 
face conditions are such that erosion can 
be materially reduced. 


| only slightly lessened. On these it is a 
natural condition, the result of concen- 
trated rainfall on surfaces naked of pro- 


| tective vegetation on account of irregular | 


| rainfall. There are other regions, the 
bulletin points out, where protection of 
the surface is highly efficacious in re- 
| ducing erosion. 

Silting Can Be Measured. 
It is shown that it is possible to as- 


certain the rate of silting which is taking, 


place and from this to determine the cap-~ 


ital value of the storage capacity, the 
loss of which might be expected within 
a given period. It is also possible to de- 
termine the extent to which excessive 
erosion may be checked by artificial 
means. 


Mr. Ashe proposes a formula for de- | 


termining how much money could be eco- 
nomically expended to maintain this capi- 
tal value, which otherwise would be de- 
stroyed by siltage. He points out that in 


markets at a level above what they were | 


United States with reference to these | 


all 
classes of wheat in our markets are now | 


The price for No 1} 
dark northern at Minneapolis on October | 


Last year at the same | 


High ocean freight | 
: ; 3 1 tut | rates and scarcity of shipment during 
wall soon be egg es a estates of | the war, for exantple, placed Australia 
early to make a defin | and Argentina at a disadvantage in the | 


| advisory member for the institute; W. 


; the United States Chamber of Commerce; 


| secretary of the National Association of 
Suggestions that may add to the value | 

| of waterpower and water-supply develop- | 
ments are made in a bulletin just issued Charlotte Barrell Ware, United States 
by the Forest Service, United States De- | 


| Sconce, director of Armour & Co., and 


] | United States delegate to the general | 
of interest to investors of such proper- | 


in the different regions of thé United | 


east and particularly in portions of the | 


The res- | 


On others the | 
| conditions are such that erosion can be | 


Institute at Rome 
Aims to Standardize 


| 


Department of Agriculture 
Describes Unification La- 
_ bors and Method of Dis- 


. 
tributing Information. 


The Department of Agriculture, in an 
| announcement just made, says that the 


; International Institute of Agriculture is 


becoming more and more valuable each 
year in the work that it does through- 
out the world. Among the Institute’s 
principal objects, the announcement 
says, are the improvement and the 
standardization of international statisti- | 


others. 

Virtually every leading country in | 
the world is a member of the Institute, | 
according to the statement. | 


American Corporations. 
The full text of the announcement 
follows: 
The executive committee of the Amer- 


International Institute of Agricultiire at | 
Rome met recently at the department in 
Washington to receive the reports of | 
the United States delegates at the last | 
session of the institute at Rome, to elect | 
officers, and to fill vacancies on the ex- | 
ecutive committee. 

The American Committee of One Hun- 
dred is an unofficial body, composed of | 
100 members, formed as the result of 
a conference called some years ago by 
Secretary Wallace for the purpose of | 
extending the knowledge concerning the | 
work of the institute, and endeavoring, | 
by friendly cooperation, to “harmonize 
the authority of governments with the | 
free energies of the farmers.” 

The desire of the committee is to bring 
about a closer understanding between 
the institute and governmental agencies | 
and farmers under the treaty entered 
into as a result of an international con- 
ference held in 1905, at which the United | 
States was represented by Dr. A. F. | 
Woods, the present director of scientific 
work of the department, and by Henry 
White, the ambassador to Italy, and, upon 
their recommendation, Mr. Hill, master 
of the Pennsylvania State Grange, was 


| also admitted as a delegate. 


Executive Personnel. 
The executive committee of the com- 


| mittee of one hundred now consists. of | 


J. Butler Wright, Third Assistant Secre- 
tary of State, advisory member of the | 
Department of State; Dr. Louis G. Mich- 
ael, foreign agricultural economist; Doc- | 
tor Woods, advisory member of the De- 
partment of Agriculture; Asher Hobson, 
United States delegate to the institute, 


Dubois Brookings, manager of the nat- 
ural resources production department of 


Charles W. Holman, secretary of the Na- 
tional Cooperative Milk Producers’ Fed- 
eration; Edwin G. Nourse, chief of the 
agricultural division of the Institute of 
Economics; Dr. R. A. Pearson, president 
of the University of Maryland; S. H. 
Thompson, president of the American 
Farm Bureau Federation, and L. J. Taber, 
master of the National Grange. 

The chairman of the committee of 
one hundred is Dr. Arthur W. Gilbert, 


Commissioners of Agriculture; honorary 
chairman, Henry White; secretary, Mrs. 


delegate to the general assembly in Rome 
in 1922 and 1924; treasurer, Harvey J. 





assembly in 1920. 
Aims of Institute. 
The institute is becoming more and | 
more useful to the agriculture of the 
world, says Doctor Woods. Among its 
principal objects are the improvement 
and standardization of international sta- 
tistical methods, so that the statistics 


of one country will mean the same thing 


in all others, especially with reference 
to crop production and consumption; 


| the distribution of information regard- 
The rapidity of erosion and of silting | 


ing cooperation in all fields of agricul- 
ture; and control of animal and lant 
diseases. 

Practically all the leading countries 
of the world are members of the insti- | 


; tute, and their governments support it | 
and in Canada erosion is not the serious | 


in accordance with treaty agreement. 
vite ’ “an international institute 


of agric riginated with the late 


| David Lubin, a citizen of California; 


and the beautiful building which the in- 
stitute occupies as headquarters in Rome 
was donated by the King of Italy. 


case woods are artificially established for 


| the purpose of securing soil cover and re-, 


| ducing erosion a definite return can be 
Many other streams carry a silt bur- | 


den fully as great as that of the Colo- | 


expected from the investment therein, but 
that power and water companies are 


| 


| 


| Foster, 


justified in making additional expendi- | 


tures which would be within the capital- 
ized value of the storage capacity which 
will be preserved. 

In the Southern Appalachians as well 
as elsewhere there are alluvial lands 
; which have been injured during floods by 
gullying or by the deposit of sand and 
gravel. Where such conditions exist there 
is, in the opinion of Mr. Ashe, an oppor- 
tunity for the establishment of settling 
basins. 

Settling basins of the kind he proposes 
would not only result in the elimination 
of much silt from the stream but also 
would bring about the rehabilitation of 
| the devastated lands, which, after being 

built up by deposit of the sediment, would 
| again be available for farming. Since 
this sediment as a rule consists largely of 
the most fertile soil eroded from the sur- 
face of the watershed, areas thus built up 
would be very productive. 

Copies of the bulletin, which is desig- 
nated as Department Bulletin 1430-D, can 
be obtained from the Forest Service, 
United States Department of Agriculture, 
Washington, D. C 





} 
| 





Timber 


Quarantine 


Quarantine Order Against Satin Moth 
Includes Another State in New England 


Farming Statistics Department of Agriculture Places Connecticut on List and 


Enlarges Other Territory. 


The Department of Agriculture has 
just announced that the area under quar- 
antine to prevent spread of the satin 
moth among poplars and willows, has 
been enlarged to include territory in 
Connecticut as well as additional terri- 
tory in Rhode Island, Massachusetts, 
New Hampshire and Maine. 

The full text of the announcement, to- 
gether with the notice of quarantine and 


supplemental rules and regulations, fol- | 


lows: 

“The area under quarantine on account 
of the satin moth, an insect injurious to 
poplars and willows, has been enlarged 


| to include, for the first time, territory 


in Connecticut as well as additional ter- 


| cal methods, so that the statistics of ritory in Rhode Island, Massachusetts, 
| one country will mean the same in all | New Hampshire, and Maine. 


No addi- 
tions to the area already under quaran- 
tine in the State of Washington were 
deemed necessary. The revised quaran- 
tine approved by the Secretay of Agri- 
culture October 30, 1926, becomes effec- 
tive November 15, 1926. 
Areas Designated. 

The territory added by this revision 
consists of approximately 88 square 
miles in Connecticut, 631 in Rhode Is- 
land, 755 in Massachusetts, 837 in New 
Hampshire, and 802 in Maine. The in- 
fested areas are designated as follows: 

“The City of Bangor, Me., and the 
following towns and all the territory be- 
tween said towns and the Atlantic 
Ocean are designated as satin moth in- 
fested areas: 

““Maine—Vinal Haven, North Haven, 
Islesboro, City of Belfast, Northport, 
Lincoln, Hope, Union, Waldoboro, 
Newcastle, Alma, Dresden, Gardiner, 
Richmond, Bowdoin, Webster, Greene, 
Auburn, Poland, Cases, Naples, Sebago, 
Hiram, and Porter. 

“New Hampshire—Eaton, Conway, 
Madison, Tamworth, Moultonboro, 
Meredith, Sanboraton, Franklin, Salis- 
bury, Warner, Henniker, Deering, Ben- 
nington, Greenfield, Peterboro, Jaffrey, 
Sharon, and New Ipswich. 

‘‘Massachusetts — Ashburnham, Win- 
chendon, Templeton, Phillipston, Athol, 
Phillipston, Barre, Oakham, Spencer, 


| Brookfield, Brimfield, Sturbridge, South- 


bridge, and Dedley. 

“Connecticut—Stonington and Thomp- 
son. 

“Rhode Island—Burrillville, Glocester, 
Coventry, West Greenwich, 
Exeter, Hopkinton, and Westerly. 

“The following counties and all the 


| territory between said counties and the 


Pacific Ocean are designated as satin 
moth infested areas: 

“Whatcom, Skagit, Snohomish, King, 
Pierce, Lewis, and Skamania in Wash- 
ington. 

“Because of the difficulty of determin- 
ing whether poplars and willows are 


| free from satin moth infestation, due 


to the habit of the caterpillars of 
hibernating in inconspicuous webs on 
the bark of the trees, the movement of 
the plants from any infested area into 
other areas is prohibited.” 
Quarantine Order Given In Full. 

The full text of the quarantine order 

and supplemental rules and regulations 


| follow: 


Notice of Quarantine No. 53, with reg- 
ulations; revised. (Effective on and 
after November 15, 1926). 

I, William M. Jardine, Secretary of 
Agriculture, have determined that it is 
necessary to quarantine the States of 


| Maine, New Hampshire, Massachusetts, 


Rhode Island, Connecticut, and Washing- 
ton, to prevent the spread of a certain 
injurious insect, namely, the satin moth 
(Stidpnotia salicis L.), not heretofore 
widely prevalent or distributed within 


| and throughout the United States. 


Now, therefore, under the authority 
conferred by section 8 of the Plant Quar- 
antine Act of August 20, 1912 (37 Stat. 
315), as amended by the act of Congress 
approved March 4, 1917 (89 Stat. 1134, 
1165), I do quarantine the said States of 
Maine, New Hampshire, Massachusetts, 
Rhode Island, Connecticut, and Washing- 


| ton, effective on and after November 15, 


1926. Hereafter, as provided in the said 
act of August 20, 1912, amended as afore- 
said, no species or variety of poplar 
(Populus) or willow (Salix) trees or 
parts thereof capable of propagation 
shall be shipped, offered for shipment to 
a common carrier, received for transpor- 
tation or transported by a common car- 
rier, or carried, transported, moved, or 
allowed to be moved from the said quar- 
antined States into or through any other 
State or Territory or District of the 
United States in manner or method, or 
under conditions other than those pre- 
scribed in the rules and regulations here- 
inafter made and in amendments thereof: 

Provided, That the limitation of the 
restrictions of this quarantine and the 
rules and regulations supplemental there- 
to to the areas in a quarantined State 
now, or which may hereafter be, desig- 
nated by the Secretary of Agriculture 
as infested by the satin moth, shall be 
conditioned upon the establishment and 
enforcement by the State of such control 
measures in cooperation with the United 
States Department of Agriculture with 
respect to the degignated infested areas 
as in the judgment of the Secretary of 
Agriculture shall be deemed adequate to 
effect the control and prevent the spread 
of the satin moth. 

“Supplemental Rules Given.” 

REGULATION 1. Definitions. 

For the purpose of these regulations 
the following words, names, and terms 
shall be construed, respectively to mean: 

(a) Satin moth: The insect known 
as the satin moth (Stilpnotia Salicis L.). 

(b) Quarantined area: Any State 
quarantined by the Secretary of Agri- 


culture upon determination by him that ' 


the satin moth exists therein. 

(c) Infested area: Those portions of 
any quarantined State which are desig- 
notéd by the Secretary of Agriculture as 
infested with the satin moth. 

REGULATION 2, Plants Subject to 
Restriction, 


The restriction on the movement of 
the plants covered in this Notice of 
Quarantine No. 53, and in the rules and 
regulations supplemental thereto, shall 
apply to the products enumerated in this 
notice of quarantine originating in or 
moving from the areas in the quaran- 
tined States now, or which may here- 
after be, designated by the Secretary of 
Agriculture as infested areas. 

No restrictions are placed by this 
quarantine and the regulations supple- 
mental thereto on the interstate move- 
ment of the plants enumerated therein 
from points in the quarantined States 
outside of the areas now, or which may 
hereafter be, designated by the Secre- 
tary of Agriculture as infested areas. 

REGULATION 3. Infested Areas. 

The City of Bangor, Maine, and the 
following towns and all the territory 
between said towns and the Atlantic 
Ocean are designated as satin moth in- 
fested areas: Vinal Haven, North 
Haven, Islesboro, City of Belfast, North- 
port, Lincoln, Hope, Union, Waldoboro, 
Nobleboro, Newcastle, Ana, Dresden, 
Gardner, Richmond, 
Greene, Auburn, Poland, Casco, Naples, 
Sebago, Hiram, and Porter, Me.; Eaton, 
Conway, Madison, Tamworth, Moulton- 
boro, Meredith, -Sanbornton, Franklin, 
Salisbury, Warner, Henniker, Deering, 
Bennington, Greenfield, Peterboro, Jef- 
frey, Sharon and New Ipswich, New 
Hampshire. 


Bowdoin, Webster, ; 


Ashburnham, Winchendon, Templeton, | 


Phillipston, Athol, Phillipston, Barre, 
Oakham, Spencer, Brookfield, Sturbridge, 
Southbridge and Dudley, Mass.; Thomp- 
son, Conn.; Burrillville, Glocester, Foster 


Coventry, West Greenwich, Exeter, Hop- | 
kinton and Westerly, R. I.; Stonington, } 


Conn. 
The following counties and all the ter- 


ritory between said counties and the Pa- | 
cific Ocean are designated as satin moth 


infested areas: 
homish, King, 
mania, Wash. 
Movements Prohibited. 

REGULATION 4. Prohibition of Move 
ment of Poplars and Willows from the 
Infested Areas. 

On account of the practical impossibil- 
ity of satisfactorily determining by in- 


Whatcom, Skagit, Sno- 
Pierce, Lewis and Ska- 


| heads of 
| deal with the subject matter of the con- | 
| ference will go along. 
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Public Lands 


first pictures ever made of the valley, 
and would command a high price today if 
opportunity to bid on them. 
collectors in California were given an 
It was generally supposed that these 
originals had been lost to the world until 
Mrs. Ernest W. Bowditch, of Milton, 
Mass., after a visit to Yosemite National 
Park, offered on behalf of herself, her 
sister, Mrs. Charles Wells Hubbard, and 
her daughter, Mrs. Augustus Hemenway 
Eustis, to donate them to the park mu- 
seum. In a letter regarding this gener- 
ous gift Mrs. Bowditch stated: “It is a 
great satisfaction to us that the drawings 
have found a resting place where they 
are of real value. We enjoyed and found 
them interesting as a part of our family 
history, but I felt, after seeing the mu- 
seum at Yosemite, that their place was 
there.” 


Invitations Are Sent 
For the Pan Pacifie 
Education Meeting 


Letters Transmitted by Recla- | 


mation Commissioner to 
Australia, Philippines, 
Java and India. 


Dr. Elwood Mead, Federal Commis- 


sioner of Reclamation, has sent invita- 


tions to interested persons in Australia, 


the Philippines, Java and India, to at- 
tend the Pan Pacific Conference of Edu- 
cation, Rehabilitation, 
Recreation to be held in Honolulu in 
April, 1927. 

The full text of the letter follows: 

The United States Government 
called a conference of countries border- 
ing on the Pocific, to consider problems 
of education, reclamation and recreation. 


Reclamation and 


has 


The Secretary of the Interior is going | 


and the 
which 


open this conference 
the different bureaus 


out to 


instructive and complete exhibit, show- 
| ing what this Government is doing along 


spection whether poplars and willows are | s 
| tion, I wish above all things that (name 


| of country), shall be well represented 


free from satin moth infestation, due to 
the habit of the caterpillars of hibernat- 
ing in inconspicuous webs on the bark of 
the trees ,the movement of the plants 


| on the program. 


named from any of the infested areas | 


listed in regulation 3 


hereof into or 


; and experiences between 


through any other State, Territory or | 


District, or portion thereof, not included 
within the aforesaid infested areas, is 
prohibited. 

These rules and regulations, effective 
November 15, 1926, supersede the rules 
and regulations promulgated November 
3, 1925, and shall be in force until further 
notice. 

Note.—The changes in this quarantine 
involve the addition of the State of Con- 
necticut, two towns in which are now 
known to be infested by this insect. 

The changes in the regulations are lim- 
ited to regulation 3, designating the in- 
fested area in the States of Maine, New 
Hampshire, Massachusetts, Rhode Island, 
Connecticut and Washington. 


Increase Estimated 


In Velvet Bean Crop 


The Department of Agriculture, Bureau 
of Agricultural Economics, in an an- 
nouncement just made, estimates the pro- 
duction of velvet beans to be at least 50 


per cent larger than last year’s crop. | 


Prices are indicated as being generally 
lower than last year on the same date. 

The full text of the announcement fol- 
lows: 

Production of velvet beans is estimated 
to be at least 50 per cent larger than last 
year’s small crop. Weather conditions 
during the growing season in the heaviest 
producing districts were good this year, 
while last year extremely dry weather re- 
duced yields materially. 

The condition of the crop on October 1 
was 73.8 per cent of a normal yield, com- 
pared with 54.8 per cent last year, and 
64.8 per cent two years ago. Although 
the inability to obtain good seed last 
spring in some districts, especially in 
Alabama, affected the acreage planted in 
those districts, there was an increase in 
other districts of about 25 per cent. 

Favorable weather for harvest, which 
began about the same time as last year, 
was reported in Georgia, Alabama, South 
Carolina and Florida. In some distric¢ts 
harvesting began October 1-15. 

Growers were offered on October 20 
mostly $20 per ton for beans in the pod. 
A few more or less nominal offers of $25 
and even higher were reported, but in 
general prices were indicated to be lower 
than last year on the same date. 


Early Prints Found 
Ot Yosemite Valley 


The Department of the Interior, ‘in a 
statement just issued, reports the dona- 
tion to the new museum in Yosemite Na- 
tion Park of a set of 70-year-old original 
drawings of scenes of Yosemite Valley 
which now form a part of the museum’s 
historical exhibit. The full text of the 
statement follows: 

The outstanding feature of the histori- 
cal exhibit in the newly completed mu- 
seum in Yosemite National Park is a re- 
markable set of 70-year-old original 
drawimgs of Yosemite scenes. 

The drawings, 10 in number, were made 
in 1855 and 1856 by Thomas Ayres, who 
accompanied the first party of sightseers 
dmto Yosemite Valley. They were the 


those lines. 
As the head of the reclamation sec- 


Nothing could. be more 
helpful than an exchange of opinions 
the 
States and (name of country), with re- 
gard to the best methods of settlement 


' and bringing about the intense cultiva- 


tion of irrigated lands. Our conditions 
are much alike, our methods quite dif- 
ferent. Ve can, therefore, learn from 
each other. I intend to write to some 
of the irrigation officials like Gattanach, 
in Melbourne, Dare, in Sydney, and Mc- 
Intosh, in Adelaide, but all that I can do 
would not make much impression on the 
country. 

I wish to have the invitation from the 
President supplemented by enough pub- 
licity to enable the people of (name of 
country), to understand what is going 


/on and I am writing to ask your as- 


sistance and cooperation, and that, of 
Sir Hugh Dennison when he arrives, in 
seeing that this matter is understood 
throughout (name of country). I am 
sending you 20 copies of the first bul- 
letin issued and will send you as many 
more as you can use. 


Crop Returns Found. 
Near Figure for 1925 


Department of Agriculture Esti- 
mates What Farmers May 
Expect to Realize. 


{Continued From Page 1.1 
time it exceeded 25 cents. Four good cot- 
ton crops sold weil enough so that grow- 
ers increased their acreage from 30,000,- 
000 in 1921 to 47,000,000 acres this year. 

“The South is not without resources 
for meeting the present situation and 
rarely have the farm and business lead- 
ers of any large region met an emer- 
gency in so united and comprehensive a 
fashion. Cotton is good property. The 
consuming world can and will use a lot 
of it this year.” 

In the spring wheat country there is 
a strip of territory extending from cen- 
tral North Dakota through South Dakota 
to central Nebraska, the report says, 
where drought and bad weather dimin- 
ished the crops and for which a lean win- 
ter looms. South Dakota showed the 
lowest general crop condition in the coun- 
try last month, only 55 per cent of 
average. 

Hog cholera, which is said in the sum- 
mary to be “showing up with rather se- 
rious losses in some counties of Illinois 
and Iowa,” is giving producers consid- 
erable concern, although, it is pointed 
out, “general underlying conditions in 
the Corn Belt are better than last year.” 

“Corn prices are slightly higher but 
still low enough to encourage feeders,” 
the statement says. “Hog prices stay 
relatively high and reports indicate a 
materially larger crop of pigs in prospect 
this fall. The small 1925 crop of hogs, 
now in pack, cost the packers nearly $1,- 
200,000,000. It brought producers more 
money than in any year excepting the 
wartime inflation years and measured in 
terms of corn prices during the market- 
ing season, was probably ‘the most profit- 
able ever marketed.” 

The department’s general index of pur- 
chasing power of farm products, in terms 
of nonagricultural commodities, remained 
at 83 for September, the same as in Au- 
gust, the five pre-war years being con- 
sidered as 100. 


National 


Forests 


| Slaughter of Hogs 
Reported to Show 
12 Per Cent Decline 


Survey by Department of 
Agriculture Reports Gain 
in Number of Sows 
Bred. 


The Bureau of Agricultural Economics 
of the Department of Agriculture, in a 
review of the hog situation, has just an- 
nounced the inspected slaughter of hogs 
for the crop year 1925-26 was 12 per 
cent less than in 1924-25. This decrease, 
however, the reports says, was largely 
offset by increase in weight and yield. 

The Government estimates that this 





| 12 per cent 





We will take an | 


; 1924-25. 


United | 


year’s crop of hogs, in spite of the de- 
crease in number slaughtered, brought 
the producers as much or more money 
than did last year’s crop. The number 
of sows bred~-for fall farrow this year 
is reported as nearly 40 per cent larger 
than the number farrowed in the fall of 
1926. 

The full text of the report follows: 

With the end of the pork packing and 


| hog marketing year of 1925-26 in Octo- 


ber and the beginning of the new year 
1926-27 on November 1, a review of the 
past year and a forecast of the new 
year is of interest. 

Forty Million Head Killed. 

The inspected slaughter of hogs for 
the crop year 1925-26 was 40,713,000 
head (October being estimated at 2,- 
875,000), a decrease of 5,392,000 head, or 
from the 46,105,000 head 
slaughtered in 1924-25. In December, 
1925, it was stated, the two pig surveys 
of 1925 indicated a decrease in the in- 
spected slaughter of hogs between 5,- 
000,000 and 5,500,000 head for the crop 
year 1925-26. 

This decrease of 12 per cent in slaugh- 
ter was largely offset by increase in the 
weight and yield of hogs slaughtered. The 
total dressed weight of hogs slaughtered 
for the first 10 months of the crop year 
1925-26 was about 4 per cent smaller 
than the total for the same period in 
For the last two months of the 
1925-26 year the dressed weight probably 
will be somewhat less than for the same 
months of the 1924-25 year. 


In spite of the reduced slaughter this 
year, the 1925 crop of hogs has brought 
producers as much or more money than 
did the crop of 1924. The 40,700,000 hogs 
slaughtered during the crop year of 1925- 
26 cost packers about $1,197,000,000. For 
the year 1924-25 the 46,100,0000 head 
slaughtered cost $1,186,000,000, while 52,- 
875,000 head in 1923-24 cost only $917,- 
309,000. The increased cost in 1925-26 
was due both to increased average weight 
per head and increased average cost per 
100 pounds. 


Record Set For Value. 


The 1925 crop of hogs, measured in 
terms of corn prices during the market- , 
ing season ,was probably the most profit- 5 
able ever marketed. In actual dollars it ' 
was the most valuable, excluding those of 
the war and post-war years from 1916 to 
1919. The high corn-hog price ratio pre- 
vailing during the marketing year re- 
sulted in the expected delayed marketing 
of both the spring and fall crops. The 
unusual price discrimination against 
heavy hogs during the winter, however, 
tended to increase winter marketing 
above what they normally would have 
been. 

The June, 1926, pig survey showed a 
spring pig crop in the Corn Belt about 
the same size as that of 1925. The num- 
ber of sows bred for fall farrow this 
year, however, was reported as nearly 
40 per cent larger than the number far- 
rowed in the fall of 1925. The contin- 
uing highly favorable corn-hog ratio 
points to a very considerable increase in 
farrowing this fall. The December 1 pig 
survey will show what increase, if any, 
there has been in the fall pig crop this 
year. 

Prices Expected to Stand. 

If the demand for hogs this coming 
winter equals that of last, with a supply 
as indicated by the June pig survey, the 
price of hogs this winter should be on 
about the level of last winter. The win- 
ter prices of corn, based upon the prices 
of December and May corn futures, is 
indicated as about the same as last win- 
ter. Thus a very favorable corn-hog 
ratio may be expected to prevail during 


| the marketing of the 1926 spring pig 


crop. Under normal conditions a de- 
layed market movement, similar to last 
year, would be expected. 

The cholera situation, to the extent 
that it reduces supplies both in numbers 
and weight, should tend to strengethen 
average hog prices over the whole win- 
ter season. This may be offset, in part 
at least, by the effects of the very large 
cotton crop and low prices of cotton. The 
large cotton crop means a larger pro- 
duction of cottonseed oil, and oil prices 
are at a low level. This has affected 
and will continue to affect adversely the 
lard market, which at present, is a weak 
spot in hog products trade. 

Apparently the packing industry is 

; entering the new packing year with un- 
usually large stocks of lard, storage 
holdings on October 1 being the second 
largest for the date in 11 years and 
nearly 50 per cent above those of Octo- 
ber 1, 1925. The low price of cotton 
has reduced the purchasing power of the 
South materially and this will probably 
curtail the important southern outlet 
for cured pork products. 


grown, through unusual susceptibility to 
clover diseases; and, further, that with 
the exception of seed of Canadian origin, 
no red clover seed so far tested is equal 
in winter hardiness to the general run 
of that produced within the United 
States. 

This Department has therefore recom- 
mended that where severe winter condi- 
tions prevail only American-grown clover 

should be used. 
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National Defense 


Tentative Dates Set by Navy 
For Sailings of Transports | 


Major General Nolan | 
Sent to Command 


Of Fifth Corps Area 


Successor to the Late Major 
General Howze Decorated 
for Heroic Action in 


World War. 


The Department of War announced on 
November 4 that Major Gen. Dennis E. 
Nolan had been appointed commanding 
general of the Fifth Corps Area, with 
headquarters at Fort Hayes, Columbus, 
Ohio. General Nolan is now assigned 
to the command of the First Division, 
with headquarters at Fort Hamilton, 
N. Y. If was stated orally at the depart- 
ment that General Nolan is now in Eu- 
rope, where he is acting as chief of the 
military advisers to the American dele- 
gation at the Preliminary Commission 
for the Disarmament Conference. He 
has never assumed his post as command- 
ing general of the First Division of the 
Army, at Fort Hamilton, to which he 
was assigned on March 8, 1926, after 
serving as deputy chief of staff from 
September 13, 1924. Before he had fin- 
ished his three months’ leave of absence, 
granted him on March 9, General Nolan 
was named by the President to accom- 
pany the American delegation to the con- 
ference, which opened in Geneva, Swit- 
zerland, on May 18. 


Succeeds Major General Howze. 


The Department of War announced 
orally that General Nolan succeeds the 
late Major Gen. Robert L. Howze, com- 
mander of the Fifth Corps Area. General 
full text of the official announcement of 
General Nolan’s appointment follows: 

“By direction of the President, Major 
General Dennis E. Nolan, U. S. Army, is 
relived from assignment to the command 
of the First Division, from assignment to 
station at Fort Hamilton, New York, and 
is assigned to the command of the Fifth 
Corps Area. Upon expiration of such 
leave of absence as may be granted him 
and after his arrival in New York City 
from temporary duty in Europe, Major 
General Nolan will proceed to Fort 
Hayes, Ohio, take station, and assume the 
command to which assigned. The travel 
directed is necessary in the military serv- 
ice.” 

The following biography of General 
Nolan was made available at the Depart- 
ment of War on November 4: 

Maj. Gen. Dennis E. Nolan was born 
in Akron, N. Y., April 22, 1872, and was 
appointed to the Military Academy from 
that State. He graduated in 1896 and 
was commissioned a lieutenant of infan- 
try. 

Prior to the World War, General Nolan 
served in the Santiago Campaign and 
was recommended for brevets to the 
ranks of first lieutenant and captain. He 
has recently been awarded citation stars 
for gallantry in action agains} Spanish 
forces at Point Arbolitus, Cuba, May 
12, 1898, and again at Santiago, July 1, 
1g98. General Nolan also served in the 
Philippine Insurrection as a major of 
cavalry, participating in active operations 
from June, 1899, to January, 1900. He 
was a member of the War Department 
Geeral Staff from 1903 to 196, and from 
1915 until the outbreak of war. 

General Nolan sailed for France on 
the Staff of General Pershing on May 
28, 1917, as Chief of the Intelligence 
Service of the A. E. F., which post he 
held throughout the war. He was suc- 
cessively promoted lieutenant colonel, 
colonel and brigadier general. Accom- 
panying the First Army during the 
Meuse-Argonne offensive in order to ob- 
serve the operations of the Intelligence 
Service, he was assigned, at the request 
of the commanding general, 28th Di- 
vision, on September 28, 1918, to com- 
mand the 55th Brigade of that Division, 
then actively engaged in the Aire Valley. 
After this engagement, on October 8, 
1918, he returned to his 


Commission in Paris. 
Cited for Heroic Action. 

General Nolan was awarded the Dis- 
tinguished Service Cross and the Dis- 
tinguished Medal for his World War 
service. The Distinguished Service Cross 
is as follows: 

“For extraordinary heroism in action 
near Apremont, France, October 1, 1918. 
While the enemy was preparing a coun- 
ter-attack, which they preceded by a ter- 
rific barrage, General Nolan made his 
way into the town of Apremont and per- 
sonally directed the movements of his 
tanks under a most harassing fire of 
enemy machine guns, rifles and artillery.” 

The Distinguished Service Medal cita- 
tion is as follows: 

“For exceptionally meritorious and 
distinguished services. He organized and 
administered with marked ability the in- 
telligence section of the General Staff of 
the American Expeditionary Forces.” 

He also received the following decora- 
tions fro mforeign governments: Com- 
mander of the Legion of Honor (France) ; 
Croix de Guerre (France); Commander 
of the Order of the Bath (Great Britain); 
Commander of the Order of the Crown 
(Italy); Commander of the order of the 
Crown (Belgium); Medal of La Solidari- 
dad (Panama). 

Since his return to the United States 
from France, General Nolan has been a 
student at the Army War College, Di- 
rector of the Intelligence Course at the 
Army Wer College, Assistant Chief of 
Staff, G-2, in charge of the Military In- 
telligence Division of the War’ Depart- 
ment General Staff, commander of the 
Second Field Artillery Brigade, Com- 
mander of the Second Division, and As- 
sistant Chief of Staff, G-4, in charge of 
the supply Division of the General Staff. 
It will be noted that General Nolan has 
served in the Infantry, Cavalry, and 
 vtillery. 


intelligence | 
duties and later served with the Peace | 





The Department of the Navy has just 
announced the tentative sailings of 
naval transports, as decided upon to 
date. The list follows, in full: 

Ship—Chaumont, from San Francisco 
to Manila, Nov. 17; Chaumont, from 
Manila to San Francisco, Dec. 20; Hen- 
derson, from Hampton Roads to West 
Indies, Nov. 29; Kittery, from Hampton 
Roads to West Indies, Nov. 26; Ramapo, 
fronm Canal Zone to San Pedro, Nov. 2; 
Ramapo, from San Pedro to Canal Zone, 
Nov. 21; Salinas, from Hampton Roads 
to San Pedro, Nov. 29; Sapelo, from San 
Pedro to Hampton Roads, Nov. 14; Vega, 
from New York to Philadelphia, Nov. 4; 
Vega, from Hampton Roads to West 
Coast, Nov. 26. 


Mr. Coolidge Asks 
Ceremonies Held 
On Armistice Day 


Proclamation Urges Country 
to Observe Anniversary 
by Prayers for 
Peace. 


President Coolidge, on November 4, in 
pursuance of a concurrent resolution of 
the Sixty-Ninth Congress, issued a proc- 
lamation inviting appropriate observance 
in the schools and churches of Armistice 
Day, November 11. 

The text of the President’s proclama- 
tion follows: 

By the President of the United States 
of America, a proclamation: Whereas 
the 11th of November, 1918, marked the 
cessation of the most destructive, san- 
guinary and far-reaching war in human 
annals; and 

Asks rPayer for Peace. 

Whereas it is fitting that the recur- 
ring anniversary of this date should be 
commemorated with thanksgiving and 
prayer and exercises designed to per- 
petuate peace through good will and 
mutual understanding between nations; 
and 

Whereas, by a concurrent resolution, 
passed by the Senate on May 25, 1926, 
and by the House of Representatives on 
June 4, 1926, the President was requested 
to issue a proclamation “calling upon the 
officials to display the flag of the United 
States on all Government buildings on 
November 11, and inviting the people of 
the United States to observe the day in 
schools and churches or other places, 
with appropriate ceremonies expressive 
of our graitude for peace and our desire 
for the continuance of friendly relations 
with all other peoples.” 

Orders Flags Displayed. 

Now, therefore, I, Calvin Coolidge, 
President of the United States of Amer- 
ica, in pursuance of the said concurrent 
resolution, do hereby order that the flag 
of the United States be displayed on all 
Government buildings on November 11, 
1926, and do invite the people of the 
United States to observe the day in 
schools and churches, or other suitable 
places, with appropriate ceremonies ex- 
pressive of our gratitude for peace and 
our desire for the continuance of friendly 
relations with all other peoples. 

In witness whereof, I have hereunto 
set my hand and caused to be affixed the 
great seal of the United States. 

Done at the City of Washington, this 
third day of November, in the year of our 
Lord one thousand nine hundred and 
twenty-six, and of the Independence of 
the United States, the one hundred and 
fifty-first. 

CALVIN COOLIDGE. 
By the President: 
Frank B. Kellogg, Secretary of State. 


Ensign Harrison 
Once Was Marine 


Navy Department Publishes 


\ . r + 
Record of Naval Flyer 
Killed at Pensacola. 


The Department of the Navy made 
public Nov. 3 the record of Ensign Henry 
Hartwell Harrison, U. S. N., who crashed. 
to death with the airplane he was flying 
above Pensacola air base on November 1. 

The record, in full, is as follows: 

Ensign Henry Hartwell Harrison, U. 
S. Navy, deceased. Re: Service of: 

1901, December 29, born in Brook- 
line, Mass. 

1918, Nov. 7, enlisted in U. S. M. C. 

1920, June 17, appointed a midshipman 
from U. S. Navy, at large, District of 
Columbia. 

1921, June 3, joined Connecticut; Aug. 
30, cruise completed. 7 

1922, June, joined Olympia; Aug. 30, 
cruise completed. 

1923, June 9, joined Arkansas; August 
29, cruise completed. 

1924, May 15, detailed (Naval Acad- 
emy) and reported to the C. 0., U.S. S. 


Arkansas_prior to the departure of that | 


vessel from Annapolis, Md. (detailed 
and reported June 4; June 4, commis- 
sioned regular ensign from June 5, 1924; 
June 4, accepted appointment and exe- 
cuted oath of office as ensign. 

1925, September 16, detailed (Arkan- 
sas) and to the Niagara for duty, de- 
tailed 24 of september, reported 29 of 
September. Detached Niagara 29 May. 

1926, May 20, Naval Air Station, Pen- 
sacola, Fla. (instruction). Reported 17 
July, 1926). ‘ 

1926, November 1, died this date as the 
result of airplane crash in Pensacola 
Bay, Pensacola, Fla. 

Next of kin (father), William C. Har- 
rison, 3 Linnaean Street, Cambridge, 
Maks. 
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Military 


Survey 


| Commander Powell } 


Is Appointed Aide to 
Secretary of Navy 


Will Be Made .Captain; Of- 
ficer Succeeds Captain 
Gherardi, Who Will 


Command Aircraft. 


The Department of the Navy has an- 
nounced the appointment of Commander 
Halsey Powell, U. S. N., as aide to the 
Secretary of the Navy. Commander Pow- 
ell will be promoted to the rank of cap- 
tain. 

The announcement of Commander Pow- 


| ell’s appointment follows in full: 


The Secretary of the Navy has ap- 
pointed Comander Halsey Powell, U. S. 
N., as his aide, to succeed Captain Wal- 
ter R. Gherardi, U. S. N., who has been 
ordered to command the aircraft carrier, 
Lexington, which is under construction 
at the Fore River Shipbuilding Corpora- 
tion, at Quincy, Mass. 

Born in Kentucky. 

Commander Powell was born in Mc- 
Afee, Ky., and was appointed Naval 
Cadet in 1900 from the Eighth District of 
Kentucky by Congressman George Gil- 
bert, whose son, Hon. Ralph Gilbert, is 
now congressman from the Eighth dis- 
trict. 

In 1904, Commander Powell was at- 
tached to Kearsarge and later served on 
the Wabash. in November, 1907, he 
was attached to the staff of Rear Ad- 
miral Sperry on the Alabama and on the 
Yankton on the cruise of the United 
States Fleet around the world in 1909 
and 1910. 

Commander Powel served on the staff 
of Rear Admiral Stanton on the Tennes- 
see and during the Centennial Celebra- 
tion at Buenos Aires in 1910. , 

In 1913, Commander Powell was at the 
Naval War College under instruction 
and in June, 1914, was in command of 
the U. S. S. Jouett. 

Commanded Destroyer. 

During the War Commander Powell 
commanded the destroyer Parker which 
was based on Queenstown and for this 
service he was awarded the Navy’s Dis- 
tinguished Service Medal and the British 
Distinguished Service Order. In March, 
1919, he was attached to the 6th Battle 
Squadron of the Grand Fleet. 

In 1919 Commander Powell was as- 
signed to duty on the staff of the Presi- 
den of the Naval War College, where 
he remainder for two years. In 1921 and 
1922 Commander Powell was on duty 
with the destroyers Blakeley, 
and Edsall and in 1923 was appointed 
aide of the Chief of the Bureau of Navi- 
gation. 

In September, 1923, Commander Powell 
was appointed officer in charge of the 
Information Section of Naval Intelli- 
gence where he served until ordered to 
the U. S. S. Mexico in March, 1925, as 
executive officer. 

Commander Powell has been selected 
for promotion to the rank of Captain 
and will be promoted in a short time. 


Prisoner Asks Aid 


On Plane Invetition 


The Department of the Navy an- 
nounced on November 4, that at the re- 
quest of a prisoner in a New York State 
prison, the Bureau of Aeronautics had 
sent a collection of photographs of méd- 
ern airplanes, to aid the prisoner in his 
work on an invention to facilitate land- 
ing in small areas. The full text of the 
announcement follows: 

An illustration of the widespread in- 
teerst in aviation in America came to 
light today when a letter was received 
in the Bureau of Aeronautics from a 
State prison. Enclosed in the letter 
was an inevntion on a mooring mast 
for rigid airships and also a request for 
a model airplane on which to attach a 
patent for stopping an airplane either 
on the deck of a ship, on a small plat- 
form or on a 30-foot square area on 
land. 

“As you are aware,” he states, “I am 
inearcerated in a Ne wYork State prison 
and, as it is almost impposible for me to 
secure a small model airplane, I would be 
ver ythankful to you if you would send 
me a few photographs of same that I 
may get better acquainted with the newer 
models.” 

The photographs were send immediate- 
ly by the Bureau of Aeronautics. 


Plans Armistice Day Rites 


AtUnknown Solider’s Tomb 


The Department of War announced on | 


November 4 that the observance of Arm- 
istice Day at the Tomb of the Unknown 
Soldier in Arlington would again follow 


the lines which have identified it since | 


1921. The following is the full text of 
the official announcement: 

The four clergymen who participated 
in the religious rites at the interment on 
November 11, 1921, of America’s Un- 
known Soldier, will personally place a 
wreath at the tomb on this Armistice 
Day. 

The chaplains who officiated at the 
services were Rt. Rev. Charles H. Brent, 
now Bishop of Western New York, who 
was senior chaplain of the A. E. F.; Dr. 
Morris S. Lazaron, at present Rabbi of 
the Baltimore Congregation,—a World 
War chaplain; Chaplain John B. Fraser, 
now Director of Chaplains’ Affairs, U. S. 
Navy, and Colonel John T. Axton, now 
Chief of Chaplains, U. S. Army. 

The custom of meeting for this pur- 
pose on November i1, each year, was 
agreed upon following the ceremonies of 
1921. It has been observed each year 
since and will be continued in the future. 


Stewart | 





Aeronautics 


Department of War Offers ~ Troops of Cavalry 


Reservation Tract for Sale 

The Department of War announced on 
November 4 the proposed sale of nearly 
two and a half acres of land in the City 
of Springfield, Mass. The full text of the 
statement follows: 

Under the provisions of an Act of Con- 
gress approved June 4, 1924, the War De- 
partment will sell part of the military 
reservation at Springfield Armory, 
Springfield, Mass. Sealed bids will be 
opened at 11 a. m., November 30, 1926, in 
the office of the Quartermaster General, 
Room.~2024, Munitions Building, Wash- 
ington. 

The land to be two 
tracts in the city of Springfield, aggre- 
gating 2.406 acres. One tract of 1.144 


sold comprises 


acres, is near 
Shop Pond” and the other of 1.262 acres 
is on the South Shore. 

The two tracts have been appraised at 
a total of $3,037. 


Larger Shipments 
Of Freight Via Air 
Sought in Germany 


Traffic in Passengers and in 
Mails Is Satisfactory, De- 
partment of Com- 
merce Is Told. 


‘ 
The progress of commercial aviation 
in Germany and plans being made by the 
Luft-Hansa for extending air transport 
of goods are outlined in a report just re- 
ceived by the Department of Commerce 
from William E. Nash, Assistant Trade 
Commissioner at Berlin. According to 
the report, air freight rates in Germany 
are about four times ordinary rates. 

Yr. Nash aiso reports that the estab- 
lishment of an all-freight line between 
Berlin and London is contemplated. <A 
Departmental statement, based on his re- 
port, follows in full: 

A campaign to increase the amount 
of freight carried by airplanes is to be 
undertaken by the Luft-Hansa, the large 
German aviation company. Traffic in 
passengers and postal matter is said to 
be satisfactory, but freight traffic ap- 
parently fails to keep pace with the 
other types of carriage. 

Winter Service Planned. 

From April to August of the present 
year, the Luft-Hansa states that its 
planes carried the equivalent of 50 
train-loads of passengers and 50 car- 
loads of freight. The differential be- 
tween these two is regarded by the com- 
pany as too large and efforts are to be 
made to convince shippers of the desir- 
able features of air transportation. 

The Luft-Hansa, it is said, plans to 
continue its services throughout the com- 
ing winter, a departure from its previous 
practice. Last year and in previous 
years the services were discontinued in 
December and resumed in April. The 
winter schedule will, of necessity, be 
more restricted than that of the summer. 

Air freight rates in Germany now are 
said to cost about four times as much 
as railroad freight rates. The transpor- 
tation by air of a kilogram of goods 
shipped from Berlin to London costs 
about 1 mark, while a similar amount 
shipped by rail and steamer costs only 
about 25 pfennigs. The latter figure, 
however, applies only to ordinary, non- 
speed freight. 

Express More Costly. 

There are forms of express shipment, 
which guarantee delivery in London 
within 36 hours after shipment from 
Berlin and the rates charged for these 
services are almost as high as those 
charged for air freight. 

It is reported in Germany that the 
establishment of an all-freight air line 
between Berlin. and London is contem- 
plated during the coming year. This 
line would be the first of its kind in Eu- 
rope. 


Raincoat Is Added 
To Naval Equipment 


Bids Asked on 12,000 Garments 
of Cravenette Type for 
Enlisted Men. 


The Department of the Navy has an- 
nounced that a black cravenette raincoat 
suitable for shore wear has been added 
to equipment of the enlisted men. The 
full text of the statement follows: 

A raincoat which the enlisted men of 
the Navy can wear as part of the regula- 
tion uniform and which they can also 
wear on “leave” with their civilian cloth- 
ing has been authorized by the depart- 
ment. 


This new coat is to be. black, double 
texture, waterproof material of craven- 
ette type with half belt in the back, made 
on the lines of a civilian raincoat. Its 
use by the enlisted personpel is not com- 
pulsory but, when a raincoat is worn, 
it must be of the standard type. It is 
intended primarily for wear ashore but 
can be used as part of the regulation 
uniform for watch standing and other 
duty aboard ship. 

The new raincoat is not intended to 
take the place of the oilskin garments 
now issued to men for temparary use 
during heavy weather on shipboard. 

The Bureau of Supplies has requested 
bids for 12,000 raincoats which will be 
opened during the coming week, and ex- 
pects to obtain them at a price which 
will allow them to be sold to the men at 
about $8 apiece. 


About 12,000 will be purchased | 
| by the Navy for issue. 


| 


the east end of “Water | 








‘ perhaps co-operating infantry 


Are Held Invaluable 
In Surprise Attack 


Col. H. S. Hawkins Describes 
How Mounted Men May 
Turn Hard Battle to 

Victory. 


Col. H. S. Hawkins (Cav.), Chief 
of Staff of the Philippine Depart- 
ment, in a survey of the relative im- 
portance of various arms of the 

eservice in war times, declared air- 
planes and tanks invaluable, but 
only as adjuncts to the older grownd 
forces of the Army. 

In the first section of his review, 
printed in the issue of November 4, 
Colonel Hawkins told how cavalry 
troops are essential in times of war, 
and said proper cavalry forces, if 
possessed by the Germans in the 
World War, might have turned the 
retreat of the Allies from Mons into 
a rout. The suryey continues as 
follows: 


Such a gavalry corps would have been 
worth its weight in gold to the German 
army. It did not exist because the war 
had already lasted a long time, horses 
had become scarce in Germany, cavalry- 
men had been turned into infantry to man 
the trenches, and all the remaining cav- 
alry was being used to hold the extended 
eastern front. 

In contrast to this, General Allenby 
with an army of approximately seven in- 
fantry and four cavalry-divisions in Pal- 
estine had effected a similar breach in 
the Turkish lines, and then poured his 
cavalry through and brought about the 
most effective, decisive and complete vic- 
tory that is recorded of modern armies 
of such magnitude. 

Still another situation indicating the 
use of cavalry in its principal role may 
be found as follows: Let us suppose our 
army finds itself opposed by an enemy 
who has taken position on rising ground, 
with flanks protected, and a foreground 
‘that is flat and devoid of cover for ad- 
vancing foot troops. To attack such a 
position will cause ruinous losses to the 
foot troops exposed, while moving slowly 
forward, to the fire of artillery and ma- 
chine guns over a long period of time, 
and with no shelter of any kind afforded 
by the ground. 

Used in Surprise Attacks. 

The general now decides to employ his 
cavalry by surprise. He selects a key 
point or a point in the enemy lines where 
he believes a successful attack will cause 
the whole line to crumble. He brings up 
a large cavalry force, deploys it as 
mounted skirmishers in three or four 
successive lines, about 200 yards dis- 
tance between lines, hides it behind his 
infantry as long as possible, perhaps 
vsing the cover: of darkness for this 
purpose. Artillery and machine’ guns 
fire upon the hostile position as in an 
infantry attack. Then, when the enemy 
is expecting an infantry advance, in- 
stead comes these thin lines of swiftly 
galloping horsemen, armed with auto- 
matic pistols, sabers and rifles, and ac- 
companied by machine guns to hold the 
captured ground until the infantry can 
be brought up to take it over. 

The open ground is crossed in a few 
minutes, 15 to 20 times as fast as the 
foot troops would have done it. The 
position is overwhelmed by the flood of 
horsemen, some leaping to the’ group 
to come to grips with the enemy at close 
quarters, using pistols against enemy 
bayonets, some galloping on to the enemy 
rear and his artillery positions. In the 
meantime the infantry has started its 
advance as soon as the tails of the 
horses of the rear wave of cavalrymen 
have passed them. They arrive in the 
position and take it over to defend it 
or to push on as circumstances may dic- 
tate. - 

May Reduce Losses. 

Such a position may sometimes be 
taken in this way with only a_ small 
fraction of the losses that would have 
been incurred by the infantry acting 
alone. It is here a case of surprise, rap- 
idity of action and cooperation with in- 
fantry, and, of course, with the support 
of artillery and machine guns. 

Of course, other means of attack may 
also have been employed, such as tanks 
and airplanes. The cooperation of these 
instruments of war with cavalry will be 
referred to later. 

It must be remembered also that cav- 
alry can fight dismounted. Whenever 
(after a mounted advance has brought 
the troops to a covered position as far 
forward as possible), the ground or ac- 
cessory defences of the enemy, such as 
wire entanglements, prevent the further 
advance of mounted troops, the cavalry 
dismounts and continues the attack by 
the same means and weapons that are 
employed by infantry. But, as General 
Allenby points out, it has usually been 
found by experience that a dismounted 
fire fight is more costly than a well timed 
mounted attack, even over serious ob- 
stacles. 

Now, to answer the second question. 
How can cavalry attack mounted in the 
face of modern fire? . 


Old Methods Abandoned. 


In the first place, it has already been 
pointed out that cavalry no longer at- 
tacks by means of the old-fashioned 
charge in close ranks. This kind of 
a charge may, however, be employed in 
sudden meetings with the enemy by 
small units of cavalry having only a 
short distance to charge. Or, again, it 
may be employed in the pursuit of routed 
and demoralized enemy troops. So it 
is still practiced by small units such as 
squadrons, troops, platoons and squads. 

But, for the most part, mounted at- 
tacks are practiced only in extended 
order, in successive waves, and with the 
supportof machine guns and artillery and 
with all 


Experiments 


(apex. 
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Research 


| their means of fire, This 
| fire holds down the enemy fire, and 
the swift Moving lines of horsemen close 
rapidly with the enemy from a _ direction 
at a considerable angle from the line 
of fire of the supporting troops. Hav- 
\ing arrived at grips with the enemy, 
the horsemen fight mounted, or leap to 
earth and engage the hostile troops in 
hand to hand combat. Wave wpon wave 
follow until the enemy is overcome or 
assistance comes from other supporting 
troops. 

It is a notable fact that mo mounted 
attack in this way filed} during the 
World War. The losses were sometimes 





been expected in a dismounted attack 
under the same conditions. That such 
an attack can fail is, of course, con- 
ceded. But any other form of attack 
can fail. 

To be continued in the 


| November 6. 





7ssue of 


Rays of Sun Found 
To Lose in Color in 
Earth’s Atmosphere 


Weather Bureau Announces 
That Without Loss Indi. 
cated It Would Appear 
as Being Blue. 


The Weather Bureau has just stated 
that the sun, on account of its extremely 
high temperature, would appear blue te 
the inhabitants of the earth if its rays 
suffered no loss in heat in the atmos- 
phere of the earth. But the atmospheric 
gases scatter most of the rays in the vio- 
let end of the spectrum, it is stated, and 
Mm consequence the sky appears blue and 
the sun white, or even red. 

The full text of the statement follows: 

For a long time the Weather Bureau 
has been measuring the intensity of the 
radiant or heat energy received from the 
sun at a few of its stations. From these 
measurements and the value of the solar 
constant, or the intensity of solar energy 
outside the earth’s atmosphere, the losses 
suffered by the solar rays in coming 
through the earth’s atmosphere, becomes 
known. There are three principal sources 
of loss, namely, absorption by the gases 
of the atmosphere, principally water va- 
por; scattering by these gases, and scat- 
tering by the solid particles, or dust, in 
the atmosphere. The rays scattered are 
not all lost to the earth, for some of them 
come to us as diffuse radiation from the 
sky. The intensity of this diffuse radia- 
tion is also measured by the Weather 
Bureau and is a considerable percentage 
on the whole. 


On account of its very high tempera- 
ture—about 6,000 degrees om _ the abso- 
lute scale—the sun would apear blue in 
color if its rays suffered no loss in our 
atmosphere. But the atmospheric gases 
scatter most of the rays in the violet end 
of the spectrum. In consequence the sky 
is blue and the sun is white, or even red, 
when viewed near the horizon through a 
hazy sky. 

It seems to be well established that 
short-wave or violet light plays an im- 
portant part in the prevention and cure 
of certain diseases. Hence the great im- 
portance of a more detailed study of sun- 
light. At sea level comparatively little 
radiation of the short-wave length, which 
physicians consider the meost_ potent 
germicide, is found in direct sunlight, 
while skyligcht, if the sky is free from 
smoke and dust, is comparatively rich in 
ultra-violet. 


Soldiers and Sailors 
In Joint Maneuvers 





Arrangements for Jane Practice 
to Be Worked Out at Ship 
Conference. 


The Department of the Navy has an- 
nounced that the Admiral of the Fleet 
and the Commanding General of the 
First Corps Area of the Army will work 
out together the plans for the joint 
Army and Navy maneuvers to be held 
next June. The arrangements will be 
made November 18, at a conference 
aboard the flagship Seattle. 

The full text of the announcement fol- 
lows: 

Detailed plans for the joimt Army and 
Navy maneuvers, May 16-21, 1927, off 
Narragansett Bay, will be worked out 
commencing November 18, when confer- 
ences will be held on board the United 
States fleet flagship Seattle, at the New 
York Navy Yard, between Admiral C. 
F. Hughes, commander-in-chief of the 
United States Fleet, and the command- 
ing general of the Army First Corps 
Ared with headquarters at Boston. 

This announcement was made by Ad- 
miral Hughes on his arrival at the Navy 
Department, to confer with Secretary 
of the Navy Wilbur and Admiral E. W, 
Eberle, Chief of Naval Operations con- 
cerning current and future work of the 
fleet. 

The maneuvers for the Coming year 
will involve the Battle Fleet, which starts 
for the East Coast via the Canal, Feb- 
ruary 19, and the entire Scouting Fleet, 
with the exception of the Scouting Fleet 
battleships. The Army’s part in the 
maneuvers will depend om  appropria- 
tions and _ the force available in the 
vicinity of Narragansett Bay. 

In commenting on the current work 
of the fleet, Admiral Hughes stated that 
morale was excellent, and that gunnery 
exercises this year have been very satis- 
factory. 


the following members of his staff: Rear 





| Smith, Commander P. N. Li. 


Bellinger 
! and Commander A. T. Church. 


great, but mever as great as might have | 


Admiral Hughes was accompanied by | 








| Admiral Richard H. Leigh, chief of staff; | to 
Capt. Gearge F. Neal, Commander W.T. | State law over the Hillsborough 


| disable a tank. 
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Speed Is Declared — 
Aim in Developing: 


War Tank of Future 


'Tests Conducted of Vulnera- 


bility of Machines to Explo- 
sives for Purposes of 
Defense. 


Major General Robert H. Allen, Chief 
of Infantry of the Army, has predicted 
that speed and maneuverability will be 
the basic characteristics which will de- 
termine the type of development to be 
followed by the fighting tank. 

In a statement recently issued regard- 
ing experiments with the amounts of ex= | 
plosive needed to destroy tanks, General 
Allen declares that future developments 
in tanks will in all probability sacrifice 
armor to these two qualities. The two 
factors combine, General Allen says, to 
give the moving tank a safety factor 
greater than that of the unprotected in- 
fantryman. 

The statement of the Chief of Infantry 
follows in full: 

A number of experiments Were recently 
held at Camp Meade, Md., to determine 
the minimum amount of explosive re- 
quired under various circumstances to 
disable a tank. Four obsolete tanks were 
use@; two were of the heavy tank type, 
and two were light tanks. 

Tests Are Misunderstood. 

From newspaper comment it appears 

that the purpose of these tests was mis- 


understood. Several articles indicated 


‘that the vulnerability of tanks to explo- 


sives was a factor not previously known, 
and that this discovery would tend to 
make the tank less effective in war. Any 
such conception of the purpose of these 
tests is erroneous. 

It has always been known that suffi- 


cient explosive effectively placed would 
No attempt has been 
made in the past, nor will an attempt be 
made in the future to institute a race 
between armor and explosives in the de- 
velopment of the tank. 

If the tank is built to withstand 15 
pounds of explosive, then 25 pounds will 
be used; if it is armored against .50- 
caliber bullets, then heavier weapons- will 
be imtroduced to combat it. The tank is 
a mechanical weapon which must take 
its chance on the battlefield as does the 
infantryman. 

Full details have not been received as 
to the extent of damage caused by the 
explosives, but it is known that the tests 
were made on stationary tanks with pre- 
viously placed high explosive mines and 
high explosive shells of various calibers. 

Safety Factor Is High. 4 

Taking into consideration the extended 
front of adeployed division with the con- 
sequent impracticability of mining the 
whole field, the chanees of the tank being 
disabled by mines is small. Similarly, 
considering the doubtful ability of artil- 
lery being able to register on a rapidly 
moving tank of small dimensions, the 
chances of the tank being hit are equally 
small. Thus the safety factor for the 
moving tank is in reality greater than 
that of the unprotected doughboy. 

Speed and maneuverability on the bat- 
tlefield are basic elements in safety from 
fire weapons. Future developments in 
tanks will in all probability sacrifice 
armor to the two mentioned basic char- 
acteristics. 

These experiments, when studied, are 
expectedtogive data as to the economical 
amount of explosive to be placed as 
mines for the defense against tanks. 


Mr. Davison to Inspect 
Arny Air Fields in Texas 


The Department of War announced 
on November 4 that the Assistant Secre- 
tary of War for Aviation would start 
November 5 on a tour of inspection which 
will take him to Texas. The full text 
of the announcement follows: 

Assistant Secretary of War, Hon. F. 
Trubee: Davison, will leave Washington 
Friday morning, November 5. His ten- 
tative itinerary is as follows: Leave © 
Washington 12.20 a. m. Friday, Novem- 
ber 5, and arrive New Orleans 6 a. m, 
Saturday, November 6. 

At New Orleans on November 6, at- 
tends dedication of New Orleans Airport. 
Speaks at banquet at the Roosevelt Ho- 
tel that evening. Leaves New Orleans 
Sunday, November 7. Arrives San An- 
tonio, Texas, 8 a. m., Monday, November 
8. November 8 to 18 inspects Air Corps. 


activities at Kelly Field, Brooks Field and 


Fort Sam Houston, all near San Antonio, . 
and at Fort Crockett, Galveston, Texas. 
(At Fort Crockett, November 12.) 

Leaves San Antonio 9 p. m> Novem- 
ber 18. Arrives Washington 10.20 a. m., 
Sunday, November 21. s 


W ar Department Approves 
Revised Bridge Plans 


The Department of War issued, No- 7 
vember 4, the following announcement 
regzarding civilian engineering works: ‘ 

The Assistant Secretary of War, Col- | 
onel Hanford MacNider, has approved 
the following: 

1. Application made by the Atlantic — 
Beach Bridge Corporation to revise plans” 
for a bridge to be constructed over Far 
Rockaway Bay, N. Y., 2,500 feet e: 
of, East Rockaway Inlet. ae 

2. Application made by the city of 
Tam~pa, Fla, to revise plans for a bri 
be constructed under authority of 


as an extension 


of Florida Avenwe, — 
Tampa, Fla. 
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Deficiencies 


Deductions 


Fraud HeldLacking 
., In Return on Stock 
Presented to Wife 


Aourt Orders Redetermina- 

~ tion of Deficiency amd 

Penalty Imposed on 
Husband. 


JoHNSON, EARL O., Vv. COMMISSIONER OF 
INTERNAL RREVENUE; BoaRD OF Tax 
».. ApppaLs, NO. 8259; OcToBeR 29, 1926. 
sTrammell: This is a proceeding for the 
‘redetermination of deficiencies of $24,- 
147.04 in inconmae taxes for 1920 and 1921, 
the deficiencies: based upon the action of 
the Commissioner in treating the pro- 
ceeds of the sale of certain stock as be- 
longing to the taxpayer instead of to 
“his wife. A 50 per cent penalty was also 
imposed by the Commissioner upon the 
taxpayer upom the ground that he had 
made a false and fraudulent return in 
that he had failed to include the proceeds 
of the sale of stock in his income tax re- 
turn. The taxpayer at the hearing 
“amended his petition to claim as an error 
the action of the Commissioner in disai- 
_lowing a loss im business transaction dur- 
, ing the year, but no competent evidence 
“was introduced with respect to such loss. 
Stock Cost $5,000. 

D. A. Gates appeared for petitioner; 
Ward Loveless, for respondent. The full 
text of the Board’s findings and decision 
follows: 

Earl 0. Johnson, the taxpayer, ac- 
quired 50 shares of stock of the par value 
of $5,000 in the Thane Lumber Com- 
pany in 1914. This stock cost him $5,- 
000. On January 8, 1920, the taxpayer 

..transferred to his wife, Roberta D. John- 

= son, 40 shares of the stock. He delivered 
.the stock certificate representing 50 
shares to the corporation, and a new cer- 
tificate representing 40 shares was issued 
in the name of Mrs. Johnson on January 
8, 1920, in lieu thereof. Mrs. Johnson 
-signed a receipt for the certificate. A 

‘certificate for the other 10 shares was 
issued in the rnamme of the taxpayer. 

Shares Were Deposited. 

When the stock was transferred to 
« Mrs. Johnson on January 8, 1920, she 
. turned same over to Thane, president 

of the Deshna Bank, for safekeeping. 
~Phane had been closely associated with 
athe taxpayer for many years and Mrs. 
Johnson had absolute confidence in him. 
The taxpayer had the 50 shares of 
astock, togethex with other securities, de- 
posited with Thane as security for an 
_indebtedness in the amount of approxi- 
- mately $5,000 which the taxpayer owed 
Thane. 
. On March 8, 1920, the 50 shares of 
_ stock, which imcluded the 40 = shares 
transferred by the taxpayer to his wife, 
«were sold to the Thane Lumber Com- 
pany for $65,000, of which $10,000 was 
paid in cash and the balance was rep- 
“resented by 22 promissory notes of $2,- 
600 each, bearing 6 per cent imterest. 
- These notes became due at intervals of 
30 days after March 8, 1920. Mrs. 
--Johnson endorsed the certificate repre- 
»genting the 40 shares and the taxpayer 
.. endorsed the certificate representing the 
© 10 shares. 
e Husband Received Cash. 

All dealings ‘with respect to the sale 
“of the stock were carried on by the tax- 
‘payer. He received the cash and the 

‘Notes were payable to him. Four of 
“these notes for $2,500 each were en- 
dorsed to Johnson Brothers Hardware 
.. Company. The remainder of the notes 
“were endorsed by E. 0. Johnson and he 
“received the cash or credit for them. 
‘©. On January 12, 1920, there was a 
--meeting of the stockholders of the 
Thane Lumber Company and the per- 
tinent portiom of the minutes of that 
meeting is as follows: 

“Pursuant to notice in writing of the 
.meeting of stockholders issued by sec- 
,&etary December 1, 1919, the — stock- 
_ holders of the Thane Lumber Company 
. met in sessiom with H. Thane acting as 
_shairman. The following shares were 

represented :’” 

Fifty shares, H. Thane by self; 50 
shares, E. O. Johnson by self; 1 share, 
A. Kimball by self; 49 shares, Mrs. A. 

| Kimball by self; 50 shares, G. W. 
Reese by self. 

Resolution Is Adopted. 
s The advisability of increasing the 
amount of capital stock was discussed 
and the following resolution read and 
unanimously adopted.” 

On March 6, 1920,a meeting was held 

of the directors of the Thane Lumber 
Company, at the Desha Bank & Trust 
“Company building in Arkansas City, 
“Ark. At that meeting a resolution 
was passed the pertinent parts of which 
are as follows: 

“Ff. O. Johnson, president, having 
‘signified his desire to resign as_ presi- 
edent and to dispose of his interest in the 

Thane Lumber Company, it was decided 
‘for the Thane Lumber Company to buy 
vhis interest on the following _ basis: 
Upon delivery of his 50 shares the 
Thane Lumber Company to pay him 
sixty-five thousand dollars ($65,000), 
‘ten thousand dollars ($10,000) im cash 
and twenty-two (22) notes of twenty- 
five hundred dollars ($2,500) each 
‘bearing 6 per cent interest.’ 
~' No negotiations were had with re- 
‘spect to the sale of the stock until a 
ifew days before the sale im March, 
1920, 

* The taxpayer and his wife had had 
-domestic difficulties for about a year 
oprior to the transfer of the stock to 
sher, and the stock was transferred to 
her in an effort to adjust their dif- 
erences or for her benefit in case of 
iseparation. After the transfer and 
e@bout the timae of the sale of the stock, 
their marital troubles had been settled 

‘and Mrs. Johnson authorized the tax- 
payer to hamdle the matter as he saw 
eft and to use the purchase price. 

The transaction was an actual con- 
veyance of the stock to Mrs. Johnson 
in January. 21220. The income tax re- 
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|Market Value of Shares as of March 1, 1913, 
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Determined by Review of F irm’s Business 


Commissioner’s Figure in Calculating Income Tax Ruled 
Too Low in View of Company’s Prosperity. 


BIRMINGEZAM Trust & Savines Co., 
ExecuTOR, Estate OF I. EF. YOUNG, V. 
COMMISSIONER OF INTERNAL REVENUE; 
BoaRp OF Tax APPEALS; No. 7440; 
OcToBER 29, 1926, 

This is a proceeding for the redeter- 
mination of a deficiency of $3,571.38 in 
income tax for 1921. The question in 
issue is the March 1, 1913, fair market 
price or walue of 94 shares 


of an Alabama corporation which were 


sold in January, 1921, at $250 per share. ; 


L. C. Bradley, jr, appeared for peti- 
tioner; J. A. Adams, for respondent. 


The full text of the board’s findings | 


and opinion follows: 

The petitioner is the executor of the 
estate of I. F. Young, who died in No- 
vember, 1923. The decedemt and J. A. 
Vann were stockholders of the Young & 
Vann Supply Co., an Alabama corpora- 
tion with its place of business in Bir- 
mingham. 

The corporation was organized in No- 
vember, 1906, with a capital stock of 
$30,000. 
one-third of the capital stock and Vann 
owned ome-sixth. 

Stock Is Increased. 

By successive stock dividends the cap- 

ital stock was increased until it was 


$100,000 on March 1, 1918, and $210,000 | 


on January 28, 1921, the date when the 
shares of stock in questiom were sold. 
This capital stock of $210,000 was di- 
vided into 2,100 shares, 
value of $100 per share. 
of organization until the date of sale no 
new capital was put into the business, 
and the 
solely by way of stock dividends. 

The decedent was closely associated 
with J. A. Vann in the conduct of this 


business from its organization until de- | 


cedent’s death. 

The corporation was engaged in the 
business of selling steam fitters’ sup- 
plies, such as pipes, valves, packing, rub- 
ber hose, machine supplies, etc. 
cipal customers were furnace companies 
and mining companies. Its _ principal 
business was in the mineral district of 


Birmingham, Gadsden, Sheffield, Annis- | 


ton, and Montgomery. 


Since the organization of the business | 


there hawe been no sales of the stock of 
the corporation, except to persons con- 
nected with the business. 

On January 31, 1912, a small number 


of shares in the aggregate were sold to | 


several employes, the price being fixed 


by the book value at the end of the pre- | 


ceding year. There was a general un- 
derstanding between Vann and the de- 


cedent that they would not sell the stock | 
except to each other, the basis of the 
sale to be the book value of all of the | 


assets, the value of which was to be 
fixed by an appraiser. 
Business Grew Rapidly. 
The population of Birmingham and the 


number of consumers in the territory | 
this corporation largely in- | 
creased from the date of organization to | 


served by 


March 1, 1913. There was an increase 
in the size and number of mines in the 
Birmingham district, and also in coal 
and iron tonnage. 

Business conditions in the district 
were very much improved by the re- 


ported purchase of the stock of the Ten- | 


nessee Coal Iron & Railroad Company 
by the United States Steel Corporation 
during the year 1907. The population 
of Birmingham, as shown by the Fed- 
eral censuses for the years 1900 and 
1920, was as follows: 1900, 38,415; 1910, 
132,685; 1920, 178,806. 

The population of Jefferson County, in 
which Birmingham is situated and which 
composed a large part of the mineral 
district in which the petitioner did busi- 
ness, as shown by the same Federal cen- 
suses, was as follows: 1900, 140,420; 
1910, 226,476; 1920, 510,454. 


ducted its business.) The lease was at a 
net rental of $5,000 per year and the 
property leased had valuable railroad 
connections. 

Net Income Gained. 

The met income of the corporation, 
after all expenses were deducted, was as 
follows: 

Dec. 1, 
Dec. 
Dec. 
Dec. 


1906-Nov. 30, 1907. 
1907-Nov. 30, 1908, 
1908-Nov. 
1909-Nov. 30, 19190, 
Dec. 1, 1910-Dec. 31, 1911, 
calendar year 1912, $50,299.18. 

Gross sales, less allowances and pre- 
paid freight, were as follows: 

Dec. 1, 1908-Nov. 30, 1909, $283,073.10; 
Dec. 1, 
Dec. 1, 1910-Dec. 31, 1911, $436,307.03, 
calendar year 1912, $531,647.75; month 
of January, 1913, $58,407.77; month of 
February, 1913, $48,055.86. 

The balance sheets at. November 30, 
1910, amd at December 31, 
and 1920, 
est in the corporation as follows: 

Novermber 30, 1910: Capital stock, 
$60,000.00; undivided profits, $25,298.40; 
total, $85,298.40. 

Decermber 31, 1911: Capital 
$60,000.00; undivided profits, $40,764.22; 
total, $100,764.22. 

December 31, 1912: 
$100,000.00; undivided profits, $26,764.22; 
reserve for contingencies, $21,299.18; to- 
tal, $148,063.40. 

December 31, 1920: Capital stock, 
$210,000.00; surplus, $304,213.00; total, 
$514,213.00. 

Price of Goods Fell. 

The price of the products handled by 
the Young & Vann Supply Company be- 
gan to fall in November and December, 


se $5,725.27; 
:, 
x, $26,451.35; 


stock was not false or fraudulent. 
Judgment will be entered on 15 days’ 
notice, under Rule 50 


of the stock | 


The decedent originally owned | 





having 2 par | 
From the date | 
| approximately 33's per cent on the aver- 


increase in capital stock was | 


| ceedent 


Its prin- | in excess of the book value at the basic 


| date. 





$14,679.95; | 
30, 1909, $16,642.32; | 


$20,578.71; | 
$ | was necessary? 


1909-Nov. 30, 1910, $898,190.21; | 


1911, 1912, | 
show the stockholders’ inter- | 


stock, | 


Capital stock, | 


| to other evidence of value. 


turn in which the taxpayer reported no | 
profit with resepct to the 40 shares of 


1920, and continued to fall throughout 
the year 1921. The corporation suffered 
a very severe inventory loss in 1921. 

In order to equalize the holdings be- 
tween the decedent amd Vann, the de- 
cedent in January, 1921, sold to Vann 94 
shares of the capital stock of the corpo- 
ration at $250 per share. At that time 
there were outstanding 2,100 shares of 
capital stock. 

The sale price of $250 per share was 
substantially the book value of the stoek 
at the date of sale. The book value of 
the capital stock at December 31, 1912, 
the nearest date to March 1, 1913, on 
which the book value of the capital stock 
can be determined, was $148,063.40, 
which, divided by 2,100 shares, gives a 
book value of $70.50 per share. The 
Commissioner determined a March 1, 
1913, value of the 94 shares sold in Jan- 
uary, 1921, of $73.12 per share, and the 
deficiency computed by the Commissioner 
is based upon a profit upon each share 


| sold of the difference between $73.12 and 


$250. 

Vann and the decedent organized the 
corporation and were largely responsible 
for its success. In order that the cash 
resources of the corporation might be 
conserved, they drew salaries which did 
not adequately compensate them for 
services randered. During the early 
years of the corporation, Vann received 
a salary of $3,000 per year and the de- 


| cedent a correspondingly low salary. The 


profits of the corporation from the date 
of organization to March 1, 1913, were 


age amount of capital invested. 

The fair market price or value of each 
of the 94 shares of stock sold by the de- 
in January, 1921, was $100 on 
March 1, 1913. 

Opinion: Smith: The Commissioner de- 
termined the March 1, 1913, fair market 


| price or value of the shares of stock sold 


by the decedent 
73.12 per share. 


in January, 1921, at 
This value is slightly 


The petitioner contends that the value 
was much greater than that, but has left 
the exact amount for the determination 
of the Board. 


Accountant Estimates Price. 


At the hearing the petitioner put on 
the stand an accountant who testified 
that in his opinion a prospective pur- 
chaser of the corporation of the Young & 
Vann Supply Company in 1913 would 
have been justified im paying $275,000 
or $300,000 for the assets of the business 
which, on December 31, 1912, had a book 
value, measured by capital stock, undi- 
vided profits, and reserve for contingen- 
cies, of $148,063.40. 

In his opinion a prospective purchaser 
could reasonably have expected profits of 


| $300,000 a year from the business, and 


an industrial enterprise that was assured 
a return, year in and year out, of 10 
per cent upon its capital investment was 
worth ten times the annual yield. 

The evidence indicates that the success 
of the business was due in a very large 
part to the efforts of the decedent and 
Vann. They drew relatively small 


| amounts as salaries during years prior 


to 1913. On cross examination the wit- 
ness Vann testified as follows: 

Q. Do you think that had you and Mr. 
Young sold your stock in the corporation 
(in 1913) that the corporation could have 
carried on the business as successfully ? 

A. No, sir; we did not have the organ- 
ization. We could not afford the organ- 
ization to do that. 

Q. What is that? 

A. We could not afford—we did not 


have an organization that could do that. ; 


We were the executives. We did not 
have any men in our employ. 
Q@. Assuming you and Mr. Young had 


The Young & Vann Supply Company | died on March 1, 1913, what would have 


negotiated a long-term lease beginning | 
October 1, 1910, and ending September | 
30, 1930, on the property where it con- | 


happened to that business 

A. Well, that is problematical, I do 
not see hardly how it could have gone 
on. Of course it would have been sold 
out, probably. 

Q. What was your salary in 1906 from 
the Young & Vann Supply Company ? 

A. I have forgotten. I believe it was 
$250 per month. 

Q. Did you consider that you were tak- 
ing out of the business sufficient compen- 
sation for the services rendered by you, 
or did you figure you were a stockholder 
and would share in the profits of the cor- 
poration, and only took out such funds as 


A. That is the way I considered it. 
Firm Needed Capital. 

Q. Mr. Young only took out such draw- 
ing account as he needed, and left the 
other to be taken in the nature of divi- 
dend ? 

A. In the nature of capital; we needed 


capital. 


Q. You needed capital in the business ? 
A. Yes. 
Q. In other words, he did not consider 


| he was drawing an amount from the cor- 


poration equal to the services which he 
rendered to the corporation? 

A. We thought like we would get the 
benefit later. 

We think that the sales of a few shares 
of stock at book value to certain em- 
ployes of the corporation during the year 
1912 is no indication of the “fair market 
price or value” of the shares on March 
1, 1913. The circumstances under which 
the sales were made must be taken into 
consideration. Walter v. Duffy, 287 Fed. 


| 41. 


In the absence of sales, we must look 
In a recent 
case, Boyd v. Heiner, 5 Am. Fed. Tax 
Rep. 6069, the District Court for the 
Western District of Pennsylvania, stated: 

“Now, in determining the intrinsic 
value of this property, we must not con- 


| fine ourselves to one factor in determin- 


x % * 


We must neces- 
factor that would 


ing value. 
sarily look to every 


Inventories 


Losses 


Value of Liveries 
Exchanged for Stock 


Basis of Sales Loss 


Board of Tax Appeals Allows 
Greater Deduction Than 
Estimated by Col- 
lector. 


JoHN J. RapEL Co., APPEAL; BOARD OF 
Tax APPEALS; No, 5576; OCTOBER 29, 
1926. 

This appeal from the determination of 
a deficiency of $1,146.19 in income and 
profits taxes for 1921 arose from the 
disallowance of a deduction of $20,000, 
claimed by the taxpayer as a loss on the 
sale of 400 shares of stock of the Queen 
City Livery Company. 

C. L. Hall appeared for petitioner; 
L. C. Mitchess for the Commissioner. 

Livery Stock Acquired. 

The full text of the findings of facts 
and opinion follows: 

The taxpayer is a corporation, organ- 
ized under the laws of Ohio, with its 
principal place of business in Cincinnati. 
It is engaged in the undertaking busi- 
ness. Prior to 1910 it had a livery busi- 


ness in connection with its undertaking 


business. 

In 1910 a group of undertakers organ- 
ized the Queen City Livery Company, 
which was to do a general livery business 
principally for the undertakers who were 
its stockholders. The stockholders of the 
company consisted of certain undertak- 
ers in Cincinnati. Their purpose was to 
turn over all of their livery equipment 
to the new company and hire the equip- 


ment from that company as they needed 


it. 

The taxpayer acquired a block of 460 
shares of stock of the Queen City Livery 
Company, upon the organization of that 
company in 1910, in exchange for its 
horses, carriages, harness and other stock 
and equipment, which was appraised, for 








the purpose of the exchange, at $46,000. | 


The following table sets forth 
equipment turmed over by the taxpdyer 
for stock, together with the allowance 
made by the Queen City Livery Company 
and the average allowance for each ar- 
ticle: 

Average 


allowance | 


Total 
No. Allowance 
7 $15,000 
12 


per 
Article 
$2,142.85 
983.33 


Article 
PRODURON 6 oie cise 
Carriages, U. S.. 
Carriages (other 

makes) 26 
HIOTOOS: 5. css BP 
Sets harness. .... 22 
Livery coats..... 27 
Coach hats...... 17 
SIMFIROR i..c ccs 14 
Miscellaneous 

BVCICIOS 2... osu 


484.61 


71.59 

13.7 
2.00 
8.25 


$45,718 
In addition to the amount of equip- 
ment above forth, the taxpayer 
turned over furniture, which was valued 
at $300, and the difference between the 


set 


appraised value of the furniture and the | 


articles set forth above, that is, $18 
was paid to the taxpayer by the livery 
mpany in cash. 
Trade Allowance Estimates. 

The carriages turned in by the tax- 
payer were of the same kind used by 
hackers generally. The trade allowanc 
for used carriages and equipment in the 
purchase of new carriages and equipment 
were $250 to $300 for carriages and $500 
to $750 for hearses. 


In 1915 the Queen City Livery Com- | 


any reduced its authorized capital stock | ; 
Daly ieeucee: 2 MunerEee empetes stock | to $300 for carriages, and from $500 to 


from $400,000 to $200,000, and reduced 
the par value of its stock from $100 per 
share to $50 per share. 

The taxpayer, at that time being the 
owner of 460 shares of stock, which it 
carried on its 
$46,000, on February. 28, 1915, when the 
capitalization was reduced, made an 
entry on its books of account writing 
down this investment in stock from $46,- 
000 to $23,000. 

In December, 
400 shares of the stock of the Queen 
City Livery Company for $9,200. In its 
income tax return for that year, under 


Schedule A-23, it reported the sale price | 
3 P P , turned over to the Queen City Livery 


of the 400 shares at $9,200, the cost of 
the 400 shares in 1910 at $40,000, and 
the fair market value as of March 1, 
1913, at $20,000, which figuré was taken 
from the investment account as it then 
have an ybearing whatever on the de- 
termination of that fact.” 


look at all the factors bearing upon the 
value of the shares of stock. 


184.48 | 


the | payer 


; and John F. Ruehlmann. 
| that in 1910 he was connected with the 
| undertaking business 





books at par, that is, at | 





| 1910 of two hearses and six or 
| carriages. 


| hearses. 
| the taxpayer to the Queen City Livery 
| Company were the same kind as those 


| assets. 


ALL STATEMENTS HerEIN ARE GIVEN ON OrFicIAL AUTHORITY ONLY 
AND WITHOUT CoMMENT BY THE UNITED STATES DAILY. 


Customs Rulings 


Tax Digest 


Principles Involved in Latest Decisions and 
Administrative Rulings. 


SY LLAB! are printed in such form that they can be cut out and pasted on 
Standard Library-Index and File Cards approximately 3 by 5 inches, 
usually employed in libraries, and filed for reference. 


GAIN OR LOSS: Basis for Determining. 


HE basis for determining gain or loss on the sale of stock determined from the 


evidence.—John J. Radel Co., Appeal (Board of Tax Appeals.)—Index Page 


Col. 4. 
GAIN OR LOSS: 


Basis For Determining: 1918 Value of Stock. 


HE March 1, 1913, fair market value of shares of stock sold in 1921 determined.— 
Birmingham Trust & Savings Co., Executor, etc. v. Com’r of Int. Rev. (Board of 
Tax Appeals.))—Index Page 3024, Col. 2. 


INVESTED CAPITAL: Paid-In Surplus. 


EVIDENCE held insufficient to establish value of property at the time it was 
turned in for stock.—Montgomery Bros. & Co., Appeal (Board of Tax Appeals.) 


RETURNS: False or Fraudulent: Intent. 


—Index Page 3024, Col. 7. — 


7HERE returns of income was reported no profit from shares of stock trans- 
ferred to his wife; held that return was not false or fraudulent.—Johnson, E. 
0. v. Com’r of Int. Rev. (Board of Tax Appeals.)—Index Page 3024, Col. 1. 


stood on the books of the taxpayer com- 
pany after the write-down had been 
made on said books in 19165. 

The commissioner allowed a loss on 
the sale of $10,000, being the difference 
between the selling price and $20,000, 
which he determined to be the March 1, 
1918, value. 

The cost of the 400 shares of stock 
sold by the taxpayer in 1921 was $21,- 
985.21. The March 1, 1913, value was 
not less than that amount. 


Basis of Value in 1913. 


Opinion. Trammell: 

The question to be determined is the 
amount of the gain or loss, if any, aris- 
ing from the sale of the 400 shares of 
stock of the Queen City Livery Company 
in 1921. The loss which is deductible is 
the difference between the cost or the 
March 1, 1913, value, whichever is lower, 
and the selling price. 

The cost of the stock which the tax- 
sold is the fair market value of 
the property which the taxpayer turned 
over to the Queen City Livery Company 
for the stocks. The taxpayer claims that 


| the value at which the assets were ap- 
| praised at the time they were turned 


over to the livery 
fair value. 

The evidence relating to the value of 
the equipment was given by Paul Huth 
Huth testified 


company was their 


of his father in 
Cincinnati. His father was one of the 
organizers of the taxpayer corporation. 
Huth was the secretary and treasurer of 
the taxpayer corporation. 

He expressed his opinion that the prop- 
erty was worth the amount at which it 
was appraised and turned over to the 
Queen City Livery Company. He testi- 
fied that, in his opinion, if the property 
had been placed on the market for sale, 
it would have brought more than the 
amount that was subsequently realized 


| in cash from the stock, which was $9,200. 


Actual Sale of Livery. 

The only actual sale of used funeral 
livery equipment that Huth had knowl- 
edge of was a sale made by himself in 
seven 
All these were sold together 
for $1,900. He and another person, to- 
gether, acquired these hearses and car- 
riages for $1,000 and, after repainting 
and repairing them and advertising them 
for sale, they received $1,900, making a 
profit of $900. 

The trade allowance for used, second- 
hand funeral equipment was from $250 


$750, and in some instances, $1,000 for 


The carriages turned over by 


used by hackers in 1910. 
The witness Ruechlmann testified that 


| he thought that the values placed upon 


the assets for 1910 were fair valuations, 
but he does not testify that the valua- 


; tions placed were in accordance with the 


1921, the taxpayer sold fair market value of these assets as de- 


termined by the selling price of similar 
There is no testimony as to how 


| long these particular assets had been in 


The cor- | 


poration, Young & Vann Supply Con- | 
pany, was carrying on a profitable busi- | 


ness in a mineral district where the de- 
mand for the products sold by the cor- 
poration was rapidly increasing. 
sales of the corporation were mounting 
rapidly and the profits were correspond- 
ingly increasing. The name of the peti- 


| determine the value on March 1, 
The | 


tioner corporation ‘vas becoming: known. | 


The profits 
prior to 1913 
cent on the capital actually invested. 
We think that this warrants a conclusion 


for the three-year period | 
were in excess Of 25 per | 


that the shares of stock had a value in | 


excess of the book value. 

It is to be noted, however, that the cor- 
poration had no monopoly in 
The principal officers were inadequately 


its field. | 
| though 


compensated for their services and the | 


prosperity of the business depended to a 
large extent upon the activities of the de- 
cedent and Vann. 

From a consideration all 


of of the 


| livery 


factors, we are of the opinion that the | 


fair value of the shares of 
March 1, 1913, was in excess of the 
amount found by the commissioner, and 
that the fair market price or value of 
each of the 94 shares of stock 
the decedent in January, 1921, was, on 


the basic date, $100, which value was in | 
in accordance with 


excess of the cost to the decedent. 
Judgment will be entered on 15 days’ 
notice, under Rule 50. 


stock on | 


use by the taxpayer when they were 
Company. 

If we accept the valuation of $300 for 
carriages and $1,000 each for hearses, 
the total value of the assets turned over 
to the taxpayer for stock was $25,168. 
From all the evidence we find that these 
figures represented the fair market value 


Likewles, tm the iséieik @hae, we inust | of the carriages and hearses of the tax- 
‘ | payer exchanged for stock. This repre- 


sented the cost of the stock. 
No Stock Sales In 1913. 

There weresno sales of the stock on 
the open market in 1913, and in order to 
1913, 
resort must be had to the facts surround- 
ing the condition of the business and the 
valuation of its assets. 

From 1910 to 1915 the Queen City 
Livery Company had not been as suc- 
cessful as was contemplated at the time 
of its organization. In 1910, 1912, and 
1913, it showed profits, but for 1911 
theer was a loss, and, taking the four 
years together, there was a profit of only 
$150.02. 

In 1913 the auto equipment was being 
experimented with by undertakers, al- 
it had not become in general 
This fact had not, on March 1, 
materially interferred with the 
business in connection with the 
undertaking establishments. 

From all the evidence, we do not be- 
lieve that the value of the stock on 
March 1, 1918, was greater than the cost 


~ 


use, 
1913, 


| of the stock in 1910, which cost was rep- 


| resented by the value of the 


sold by | 


assets 
turned over therefor. The loss to which 
the taxpayer is entitled is the difference 


| between the cost of the stock and the 


selling price, the cost being determined 
this opinion. 

entered on 15 days’ 
50. 


Judgment will be 
notice, under Rule 


Duty of 90 Per Cent 
Found Unjustified on 
Lace-Trimmed Dolls 


Ruling for Collectors of Cus- 
toms Made by Assistant 
Secretary of the 
Treasury. 


L. C. Andrews, Assistant Secretary of 
the Treasury in charge of Customs, has 
written collectors of customs to the effect 
that an article made in part of lace, but 
where the chief value is in materials 
other than lace, is not dutiable at the rate 
of 90 per cent ad valorem. 

The letter, addressed to the Collector of 
Customs at Galveston, Tex., but circular- 
ized throughout the customs service, cited 
a particular instance in which the 90 per 
cent duty was assessed against lace- 
trimmed dolls, whose chief component 
was not lace. General Andrews declared 
that this particular class of article there- 
fore was not to be construed as a lace 
article and should have been assessed 
under Paragraph 1414 of the tariff act, 
instead of under Paragraph 1430. 

The full text of the letter follows: 

The Department is in receipt of your 
letter acknowledging receipt of its refer- 
ence letter from the Customs Agent in 
Charge of the Customs Information Ex- 
change, dated the 30th ultimo, relative to 
the classification of lace-trimmed dolls 
entered at your port which had been as- 
signed with duty at the rate of 90 per 
cent ad valorem under Paragraph 1430 of 
the tariff act, you citing as your author- 
ity Abstracts 194 and 352 and T. D. 40567. 
It apepars that you construe the authori- 
ties cited to hold that an article composed 
wholly or in part, however small, of lace, 
to be dutiable under Paragraph 1430. 
Both of the abstract decisions cited refer 
back to T. D. 40567 which covered an im- 
portation of Wilton rugs and concededly 
the rugs were in chief value of yarns, 
threads or filaments. 

In the opinion of the Department an 
article in part of lace to be dutiable under 
Paragraph 1430 must itself be in chief 
value of yarns, threads or filaments and, 
therefore, dolls for example, with bisque 
heads and a composition of papier-mache 
bodies are not dutiable under Paragraph 
1430 even though in part of lace if the 
bisque or composition is the element of 
chief value, but are properly dutiable 
under Paragraph 1414. 

It follows from the foregoing that if 
the dolls, the subject of the letter of 
Louis Amberg & Son, were not in chief 
value of yarns, threads or filaments, they 
would be dutiable under Paragraph 1414 
of the tariff act. 

You will be governed accordingly. 


Court Reduces Duty 
On Variety of Beads 


Protests filed by William A. Brown 
& Co. and Kwong Yuen & Co., of New 
York, against the collector’s classification 
of several varieties of strung beads as 
jewelry, are sustained in a decision just 
handed down by the United States Cus- 
toms Court. According to the record in 
this case, the articles in question were 
assessed with duty at the rate of 80 
per cent ad valorem under paragraph 


1428, Tariff Act of 1922. The importers, , 


among other things, claimed duty at 20/ 
per cent ad valorem under paragraph 
1429, or at 35, 45 or 60 per cent ad val- 
orem under paragraph 1403 of the said 
act. 

In finding in favor of the protestants, 
Judge Sullivan holds the Mandarin chains 
in question, imported in a finished con- 
dition, to be dutiable as. articles in chief 
value of beads, at 60 per cent ad valorem 
under paragraph 1403; the “ruby matrix” 
or imitation rubies temporarily strung, 
as beads in imitation of precious stones, 
strung, at 45 per cent under the same 
paragraph; the imitation amber beads 
and real amber beads temporarily strung, 
as beads other than beads of ivory or 
imitation pear] beads or beads in imita- 
tion of precious or semiprecious stones, 


at 85 per cent ad valorem under para- | 
| by the Customs Regulations. 


graph 1403; and the real jade beads tem- 
porarily strung, as semiprecious stones 
cut but not set, at 20 per cent ad valorem 
under paragraph 1429. The importers’ 
protests making these claims, are there- 
fore granted. 

(Protests 979738-11417-28. etc.) 
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Tariffs 
Appraisals 


Appraisal Rejected 
In Fixing Value of 
Taxable Properties 


Board of Tax Appeals Rules 
Estimate Is Ex Parte State- 
ment Incapable of Sub- 
stantiation. 


& Co., 
Nos. 


APPEAL} 
5571, 


MONTGOMERY Bros. 
BoarD OF TAx APPEALS, 
8320; OCTOBER 29, 1926. 
These are appeals from determinations 

of deficiencies of $6,167.40 and $9,418.56 

in income and profits taxes for 1919 and 

1920, respectively. At the hearing tax- 

payer withdrew two of the allegations 

of error for the year 1920, leaving in is- 
sue for both years the single question 
whether it may include the sum of $67,- 

864.90 in invested capital as paid-in sur- 

plus. 

The Board of Tax Appeals decided that 
the evidence was insufficient to establish 
the value of the property at the time it 
was turned in for stock. 

E. C. Gruen, C. P. A., appeared for 
petitioner; J. K. Moyer, for the commis- 
sioner. 

Appraisals Made of Plans. 

The full text of the opinion, delivered 

by Mr. Trammell, is as follows: 


The facts may be briefly summarized. 


| In 1899 the taxpayer acquired for stock 


the assets of a business conducted by a 
partnership. 

In 1907, for the first time, a detailed 
appraisal of the taxpayer’s plant and 
equipment was made by an appraisal 
company. This appraisal placed a value 
on the assets which was $84,062.85 more 
than the value at which they were car- 
ried on the books of the taxpayer. 

Early in 1909 the taxpayer added to 
its property and surplus accounts the ex- 
cess of the appraised value of its assets 
over the book value, less the amount 
spent for equipment in 1907 and 1908. 
This amount, $67,364.90, the taxpayer 
claims the right to include in invested 
capital as paid-in surplus. 

The only evidence introduced by the 
taxpayer with respect to the values of 
assets acquired for stock, or with respect 
to the books showing assets at less than 
cost or value, was an appraisal report 
made by an appraisal company. The ap- 
praisal was made by an appraisal com- 
pany in 1907. 

Report in Evidence. 

The taxpayer offered the report in evi- 
dence for the purpose of establishing as a 
fact that the assets acquired in 1899 were 
worth more than the values at which they 
were placed on the books. The appraisal 
purported to show the replacement cost 
new in 1907 of all assets then owned, 
less depreciation actually sustained as 
shown by the appearance and condition 
thereof. 

It was made by two persons, one of 
whom made an inspection of the prop- 
erty, determined the amount and quality 
of materials, the estimated hours of labor 
used in the erection or construction of 
the assets, and other data; upon the basis 
of which another person, in the office of 
the appraisal company, could make cal- 
culations based on the current price of 
materials and labor and arrive at an 
estimated cost of the property if it had 
been constructed at that time. 

The person who prepared the estimates 
of the quantity and quality of materials 
required and the condition of the build- 
ings when examined did not appear as a 
witness, nor was any witness able to 
testify as to the identity of such person. 
The testimony of the witness who made 
the estimates of the replacement costs 
was based entirely upon the assumption 
of the correctness and accuracy of the 
data furnished him by the person who 
made the inspection of the assets. 

Appraisal Not Conclusive. 

While the above report was offered 
in evidence at the time of the hearing, 
the question of its admissibility was 
taken into consideration. 


We are of the opinion that the ap- 
praisal report, made as above stated, in 
the absence of the testimony of the per- 
son who prepared an essential part there- 
of, is not admissible in evidence. In so 
far as certain material facts are con- 
cerned, the report is merely an ex parte 
statement by a person who was unidenti- 
fied and who was not subject to cross- 
examination by opposing counsel. 

Even if the appraisal were admitted in 
evidence, we are of the opinion that it 
would be of little value for the purpose 
for which it was offered. There was no 
other material evidence offered by the 
taxpayer and we must, therefore, approve 
the determination of the commissioner. 

Judgment will be entered for the com- 
missioner. 


Importer Loses Appeal 
On Returned Materials 


John H. Faunce, Inc., of New York, 
loses before the United States Customs 
Court in a decision just rendered involv- 
ing certain auto tubes and tires claimed 
to be returned American goods. On 
entry, the collector levied duty on the 
articles in question at the rate of 10 per 
cent ad valorem under paragraph 1439, 
tariff act of 1922. The importer claimed 
free entry as American goods returned. 
This claim is overruled by Judge Young, 
who concludes his opinion as follows: 

“At the hearing of this case, there was 
no appearance by the plaintiff. The col- 
lector states in his letter of transmittal 
that he refused to permit free entry in 
the absence of the certificate of outward 
manifest and owner’s affidavit required 


“From an examination of the. record, 
we are of the opinion that the regula- 
tions of the Secretary of the Treasury 
for the free entry of returned American 
goods were not complied with.” 

(Protest 124003-G-43105-25). 
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Requisitions 


Coal Company Denied Right to Collect Excess 


Over Prices Accepted on Government Orders 


een 


District Court Finding 
Affirmed on Appeal 


Signing of Agreement Found 
Binding on Plaintiff by | 
Circuit Court. 


-WHITE OAK COAL COMPANY, A CORPORA- 
TION, V. UNITED STATES OF AMERICA; 
Circuit Court oF APPEALS, FOURTH 
Circuit, No. 2488. 

The plaintiff, in this review of the 
judgment of the District Court, Southern 
District of West Virginia, was not per- 
mitted to recover the difference between 
the price paid and the alleged value of 
coal delivered upon Government requisi- 
tion in 1919, under Section 10 of the 
Lever Act. 

A. C. Burnham and R. S. Spilman (C. | 
W. Dillon; Dillon, Nuckolls & Mahan; 
Price, Smith & Spilman and Blodgett, 
Jones, Burnham & Bingham on brief) 
for plaintiff; B. J. Pettigrew, Assistant 
United States Attorney (Elliott North- 
cott, United States Attorney, A. A. 
Wheat, H. W. Ameli and G. Dyson, Spe- 
cial Assistants to the Attorney General, 
on brief), for defendant. 

Before Circuit Judges Waddill, Rose 
and Parker. 

The full text of the opinion of the 
court, delivered by Judge Parker, fol- 
lows: 

This action was instituted under section 
10 of the Lever Act, to recover the dif- 
ference between the price paid and the 
alleged value of 210,631,375 tons of coal 
delivered to the United States. At the 
first trial plaintiff recovered judgment, 
but upon writ of error a new trial was 
granted for error in refusing to direct a 
verdict for defendant. United States v. 
White Oak Coal Co., 5 Fed. (2) 439. Upon 
the second trial verdict was directed for 
defendant, and the only point presented 
by plaintiff’s assignment of error is the 
correctness of this ruling. The writ of 
error might be disposed of on the ground 
that the former decision is the law of the 
case but for plaintiff’s conention that cer- 
tain evidence introduced upon the second 
trial takes the case out of the principles 
announced in the former decision, pars 
ticularly as to coal delivered after Sep- 
tember 17, 1920. A proper understand- 
ing of this contention requires that’ we 
state briefly the facts established upon 
the second trial. 





Requisition Made 
For 226,800 Tons 


On June 12, 1919, a requisition order 
for 226,800 tons of coal to be delivered 
between July 1, 1919, and December 31, 
1919, was adddressed to plaintiff by the 
Navy Department, under the Lever Act 
of August 10, 1917, 40 Stat. 276, 279, sec- 
tion 10 of which provides: 

“That the President is authorized, from 
time to time, to requisition foods, feeds, 
fuels, and other supplies necessary to the 
support of the Army or the maintenance 
of the Navy, or any other public use con- 
nected with the common defense, and to 
requisition, or otherwise provide, facili- 
ties for such supplies; and he shall ascer- 
tain and pay a just compensation there- 
for. If the compensation so determined 
be not satisfactory to the person entitled 
to receive the same, such person shall be 
paid 75 per centum of the amount so de- 
termined by the President, and shall be 
entitled to sue the United States to re- 
cover such further sums as, added to said 
75 per centum, will make up such amount 
as will be just compensation for such 
necessaries or storage space, and juris- 
diction is hereby conferred ‘on the 
United States District Courts to hear 
and determine all such controversies.” 

This requisition, the material provi- 
sions of which are set forth in full in 
the former opinion, stated that an order 
was placed with defendant for the coal; 
that compliance with the order was 
obligatory and should take precedence 
over all commercial orders or contracts; 
that a price of $3.08 per ton. had been 
determined as just compensation; that, 
if this price was satisfactory to plain- 
tiff, payment would be made accordingly, 
and that acceptance thereof would be 
considered as constituting a formal re- 
lease of all claims arising under the 
order; that, if not satisfactory, only 75 
per cent of the designated amount would 
be paid and further recourse might be 
had by suit against the United States; 
that plaintiff should indicate below on 
the order whether the price stated was 
satisfactory or unsatisfactory, and, if 
unsatisfactory, should write a separate 
letter of comment and qualification. Be- 
neath the signature of the Paymaster 
General of the Navy was printed a 
blank acceptance of the order, so 
worded that in signing same the plain- 
tiff might indicate whether the price 
designated was satisfactory or unsatis- 
factory, the exact language thereof be- 
ing as follows: 

“The above order is accepted subject 
to the conditions in subparagraph (a) 
above. The price therein stated and 
fixed as being reasonable is satis- 
factory.” e 


Price Is Declared 


Certified’ as Satisfactory 

The officers of plaintiff consulted about 
the order, and on August 1, 1919, ac- 
cepted it, certifying the price as satis- 
factory. The acceptance was forwarded 
to the Navy Department with a letter of 
enclosure, set forth in the former opin- 
ion, stating that plaintiff did not waive 
any of the legal rights which it had in 
the matter, but not expressing dissatis- 
faction with the price or declining to 
accept same in settlement. Plaintiff's 
sales manager, over defendant’s objec- 
tion, testified that by this letter he 
meant to object to the price offered in 
the requisition order, but admitted that 
he had studied the language of the order | 


and understood it, and signed the accept- 
anct as satisfactory. As deliveries of 
coal were made under the order, in- 
voices were rendered by plaintiff for the 
full price as fixed therein, which were 
certified to be “correct and just.” These 
invoices were paid in full, and the pay- 
ments were received and retained by 
plaintiff without protest. On November 
25, 1919, there was a modification of the 
original order extending it beyond the 
date fixed, which was accepted by plain- 
tiff. 

One of the provisions of the order was 
that the price fixed would be subject to 
change on account of change in wages, 
and, under this provision, plaintiff, on 
January 12, 1920, applied for an increase 
of 33.6 cents per ton, filing an affidavit 
which stated that a certain wage in- 
crease “when applied to the total cost of 
mining and handling coal results in“an 
added cost of thirty-three and six tenths 
(33.6) cents per ton of 2,240 pounds, and 
will be added to the contract price 
shown on U. S. Navy contract No. N- 
6121 dated June 12, 1919, and the ex- 
tension of this contract as referred to 
in Secretary Daniels’ letter to the White 
Oak Coal Company dated November 235, 
1919.” Pursuant to this application, a 
modification of the original order was 
made on May 24, 1920, granting an in- 
crease of 32.7 cents per ton on coal de- 
livered subsequent to December 1, 1919, 
and fixing the price thereof at $3.407 
per ton. In accepting this modification, 
plaintiff again signed a certificate that 
the price fixed was satisfactory. 


Increase in Price 


Offered on Contract 

In April, 1920, plaintiff submitted a 
bid to the Navy Department offering to 
supply 100,000 tons of coal through the 
ensuing year at $4 per net ton or $4.38 
per gross ton. About the first of July, 
1920, its president, in a conference with 
Secretary Daniels and Commander Hil- 
ton, again offered to furnish coal in 
accordance with this bid. The bid was 
not accepted, but on August 18, 1920, a 
modification of the original order, fixing 
a price of $4 per ton on coal delivered 
after April 1, 1920, was sent to plaintiff. 
The modifying order stated that the price 
fixed therein embraced all wage in- 
creases, although it manifestly did not 
include a wage increase of August 16th. 
On September 13th, plaintiff had not ac- 
cepted the proposed modification and had 
not indicated whether the price therein 
fixed was satisfactory or not, and on that 
date the Paymaster General of the Navy 
addressed a letter to plaintiff, calling 
attention to plaintiff’s failure to reply 
to the notice of modification of order, 
requesting that the matter be given at- 
tention and stating: 

“As will be noted from the Navy Or- 
der, the amount to be paid is contingent 
upon the acceptability of the price by 
the supplier. Unless early announce- 
ment as to your decision in the matter 
is therefore received, it will be necessary 
to suspend payments.” 

To this letter plaintiff replied under 
date of September 17th, stating that it 
had signed and was returning under pro- 
test the modification order for two rea- 
sons; first, because the price was unfair, 
as it did not represent the true value 
of the coal; and, second, because the al- 
location of tonnage was unfair, as plain- 
tiff was called on for more coal than it 
should be expected to furnish. With this 
letter was enclosed the modification or- 
der, the acceptance of which plaintiff had 
signed, certifying the price therein fixed 


“as satisfactory. 


Higher Rate Asked 
By Plaintiff 

On September 30, 1920, less than two 
weeks after writing the letter last men- 
tioned, plaintiff wrote the Paymaster 
General, enclosing ~n affidavit as a basis 
for increase in «. =). and stating that 
same covered ius additional amount 
which plaintiff i‘clt should be charged to 
the “Navy Contract”; that plaintiff 
trusted that it would meet with ap- 
proval and advice would be sent out to 
the various supply officers to pass plain- 
tiff’s invoices with this additional amount 
charged. The enclosed affidavit certified 
to a wage increase of $1.50 per day on 
August 16th, and stated: 

“This increase when applied to the 
total cost of mining and handling coal 
results in an additional added cost of 
thirty-three and six-tenths (33.6) cents 
per gross ton of 2,240 pounds or a total 
cost of 4,336 per gross ton of 2,240 
pounds which will apply against the con- 
tract and extension thereof as referred to 
in Secretary Daniel’s letter to the White 
Oak Coal Company, dated November 25, 
1919, as provided for in paragraph three 
(3) of specifications covering deliveries 
on schedules 3989, 3990 and 3995.” 


Suit Filed Five Months 
After Final Delivery 


At the request of the Paymaster Gen- 
eral, plaintiff, on November 13, 1920, sub- 
mitted affidavits covering additional facts 
with reference to the wage increase, 
writing at the same time that’ “the to- 
tal increase due” was 36.04 cents per 
ton. On November 19, 1920, a modifi- 
cation order was entered fixing the price 
at $4.3604 for coal delivered after Au- 
gust 16th. This was accepted, and plain- 
tiff signed without protest the written 
acceptance stating that the price fixed 
was satisfactory. As a result of this 
modification, plaintiff received the in- 
creased price on all deliveries made sub- 
sequent to August 16th, so that on all 
deliveries made after the modification 
order of August 18th and the protesting 
letter of September 17th, plaintiff re- 
ceived a price which it agreed to as sat- 
isfactory and which it accepted without 
protest. After the protesting letter, 
plaintiff continued to submit invoices for 
the full amount of the price fixed and 
to receive and retain payments for the 
full amount thereof. 

The requisition order 


was cancelled 
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Fuel Requisitioned 
Under the Lever Act 


Suit Involves Claims Filed on 
210,631 Tons of Fuel 
for Navy. 


April 11, 1921. Plaintiff had delivered 
under it 210,631.3875 tons of coal, of 
which 40,486.679 tons were delivered 
after September 17, 1920. There was evi- 
dence that the market price of the coal 
was considerably above the price paid by 
the government. No suit was instituted 
until September 27, 1921, more than 
five months after the deliveries of coal 
were ended, and more than two years 
after they were commenced. At no 
time during’the period when deliveries 
were being made and plaintiff was col- 
lecting the full amount of the price 
fixed, did it decline to receive the full 
amount or give notice of any desire 
to receive only 75 per cent thereof, 
and recover the remainder of the value 
at law. 

We see nothing in this evidence to 
take the case out of the principles so 
well stated by the late Judge Woods, 
in the former opinion of this court. 
The specific provisions of formal writ- 
ten instruments executed between the 
parties cannot be defeated by vague 
general reservations in collateral cor- 
respondence, nor contradicated by oral 
testimony as to what one of the parties 
understood. There was no evidence of 
duress or compulsion. On the con- 
trary, the evidence is that plaintiff was 
given an option, clearly stated, either 
to accept the price as fixed by the gov- 
ernment or to accept 75 per cent thereof 
and assert its own valuation in the 
courts. With full understanding of its 
rights, plaintiff not only signified its 
satisfaction with the price as fixed, but 
also sent invoices to the government for 
the full amount thereof. It accepted 
and retained payment for the full 
amount, although it was expressly 
stipulated in the face of the order itself, 
that such acceptance would constitute 
a formal release of all claims arising 
thereunder. It sought and received in- 
creases in price of the coal delivered on 
the ground that it was entitled to them 
under the terms of the contract becatise 
of wage increases. At no time was it 
suggested that the price fixed by the 
government would not be accepted, or 
that plaintiff proposed to avail itself of 
its right to accept 75 per cent of the 
price as fixed and sue for the excess 
value of the coal delivered. 


Acceptance Declared 
To Constitute Contract 


The requisition order addressed to 
plaintiff was a notice that, in taking the 
coal specified, the government would 
buy it at the price fixed, if plaintiff were 
willing to sell at that price, but that, if 
plaintiff were not willing to sell, only 
75 per cent of the price fixed would be 
paid, which payment, however, would 
be without prejudice to the right of 
plaintiff to establish its value at law. 
Plaintiff agreed to sell, and accepted 
the offer of the government, express- 
ing its satisfaction with the price 
offered. This offer and acceptance con- 
stituted a contract, which was cer- 
tainly valid and binding upon the 
parties to the extent that it was per- 
formed. American Smelting & Refining 
Co. v. U. S. 259 U. S. 75; Willard, 
Sutherland & Co. v. U. S. 262 U. S. 
489; Alcock & Co. v. U. S., Ct. Clms. 
Decided December 7, 1925. 

Under the law, as well as under the 
offer of the government, plaintiff was 
entitled to the full amount of the price 
fixed, only in the event it was accepted 
in full satisfaction. It had the right 
to decline the government’s offer and 
sue for the value of the property taken, 
if it desired to do so, but in that event 
it was entitled, not to the full amount 
of the price fixed, but only 75 per cent 
thereof. it obtained the full price by 
accepting the offer, certifying the price 
fixed as satisfactory, and rendering in- 
voices, not for 75 per cent, but for the 
full price, which it accepted without pro- 
test. Even if the contract feature of 
the case be ignored, plaintiff canot re- 
cover. It voluntarily elected to pursue 
one of two inconsistent remedies as a 
means of obtaining compensation for 
its property. Having obtained benefits 
thereby, which it could not otherwise 
have obtained, it is estopped from 
pursuing the other remedy. 9 R. C. L. 
p. 960; Fowler v. Bowery Savings Bank 
113 N. Y. 450, 4 L. R. A. 145 and note; 
U. S. v. Child & Co. 79 U. S. 232; U. 
S. v. Adams 74 U. S. 464; American 
Smelting & Refining Co. v. U. S,, 
supra. 


Principle Held to Apply 


On Later Deliveries 

’ And we see no distinction in princple as 
to the coal delivered after September 17, 
1920. It is true that on that date plain- 
tiff, in returning its acceptance of the 
modification order of August 18, wrote 
a letter stating that it was signing the 
acceptance under protest, and that the 
price was unfair and did not represent 
the true value of the coal. But plaintiff 
did not refuse to accept the price of- 
fered, nor did it give notice that it would 
take 75 per cent thereof and establish 
its right to additional compensation at 
law. On the contrary, it agreed to ac- 
cept the price as offered, in order that 
it might receive settlements on that 
basis. Plaintiff’s dissatisfaction with the 
price may have been due to the fact 
that the increase granted was not suf- 
ficient to cover the wage increase of 
August 16. But however that may be, 
it is unquestioned that on September 30, 
1920, plaintiff submitted an affidavit and 
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requested an increase of price on ac- 
count of this wage increase; and that, 
when the requested increase was granted 
on November 19, extending to all de- 
liveries since August 16, 1920, plaintiff, 
without protest, accepted the modification 
and the price of $4.3604 per ton as sat- 
isfactory. 

The letter of September 17, 1920, must 
be construed in connection with plain- 


tiff’s acceptance of the modification or- | 


der, which accompanied it, andein the 
light of its subsequent conduct in asking 
and accepting, without protest, an in- 
crease of the price to $4.3604, in send- 
ing invoices, not for 75 per cent of the 
price fixed, but for the entire price, and 
in accepting and retaining, without pro- 
test, payments for the full amount 
thereof. When so construed, it is clear 
that this letter was not intended as no- 
tice to the government that plaintiff in- 
tended to stand on its rights and refuse 
the price tendered, but that it was merely 
a protest made in the hope of obtaining 
a better price for the coal, for which 
plaintiff intended to collect the full price 
fixed at all events. The plaintiff could 
not “blow hot and cold.” It could not 
seek and accept the price offered in 
full settlement, and at the same time 
deny that there was a settlement. The 
full price fixed could be obtained only 
by plaintiff’s accepting it as satisfac- 
tory; and either the letter and accept- 
ance of September 17, 1920, were in- 
tended as an acceptance of the price of- 
fered or as a refusal thereof with notice 
of intention ‘to stand on legal rights. 
They could not be both. The subsequent 
conduct and dealings of plaintiff show 
beyond question that they were intended 
as an acceptance. 


Plaintiff Declared 
Bound by Acceptance 


But whatever be the construction 
placed upon the letter and acceptance of 
September 17, there can be no question 
that plaintiff is bound by its acceptance 
of the modification order of November 
19, which gave an increased price on 
all deliveries of coal made after the pro- 
test. It is said that the application for 
the increased price and the acceptance 
of the modification order were things 
done to obtain the price increase to 
which plaintiff was entitled by the terms 
of the order; but this is an immaterial 
distinction. An increased price meant 
increased compensation, if not increased 
profit, to plaintiff, even though granted 
under the contract; and the fact that it 
was so granted is no reason why it 
should not have been satisfactory to 
plaintiff or that plaintiff’s solemn certifi- 
cate to that effect should be disregarded. 
In this connection, it should be remem- 
bered that, in its affidavit filed Septem- 
ber 30, asking for the increase, plaintiff 
represented that the increase asked 
would result in a total cost of $4.336 per 
ton to the government. 

A sufficient reason for denying addi- 
tional compensation for coal delivered 
after the letter of September 17, how- 
ever, is found in the fact that plaintiff 
continued to render invoices for the full 
amount of the price fixed, and to accept 
without protest payments made on that 
basis, in the face of a notice that such 
acceptance would constitute a formal re- 
lease of all claims. The acceptance of 
the amount awarded for property taken 
for public use ordinarily constitutes a 
waiver of objections to its taking (Wins- 
low v. B. & O. R. Co. 208 U. S. 59); 
and it is elementary that one who 
accepts a payment tendered in full settle- 
ment is precluded from further recovery. 

There is nothing in the Lever Act which 
abrogates these well established rules. 
Under its provisions, the owner of prop- 
erty taken may accept three-fourths of 
the value thereof as determined by the 
President, without prejudice to his 
rights; but it does not authorize further 
recovery where the owner has sought and 
paid to him the full value so determined, 
or where he has accepted a payment 
tendered after notice that its acceptance 
would constitute full settlement. 


Case Cited as Precedent 
Adjudged Inapplicable 


We are a to Houston Coal Co. v. 
Un S.. 262 U. 361 as holding that ac- 
ceptance of hon full price fixed does not 
preclude further recovery, but we do 
not consider the doctrine of that case to 
be applicable here. The point there was 
one of jurisdiction, and the holding was 
that the mere fact that the government 
had paid the full price fixed for coal, 
which was accepted by the plaintiff un- 
der protest and with express reservation 
of the right to demand more, did not 
oust the District Court of jurisdiction of 
the suit under section 10 of the Lever 
Act. It was not a decision upon the 
merits, and lends no support to the con- 
tention that plaintiff, after accepting the 
price fixed as satisfactory, seeking and 
receiving increases in price, rendering 
invoices for the full amount of the price 
and accepting and retaining payments for 
the full amount, can recover excess value 
because of general letters reserving in- 
definite rights or expressing dissatisfac- 
tion with the price as unfair. 

Contention is made that because of the 
letter of September 13, 1920, of the 
Paymaster General to plaintiff, the ac- 
ceptance of September 17 was given un- 
der coercion or duress. Even if this 
were true, it would not avoid the effect 
of plaintiff’s having later sought and ac- 
cepted an increased price covering the 
deliveries in question, or of plaintiff’s 
having rendered invoices for the fuil 
price fixed by the President and having 
accepted settlement on that basis. But 
we see nothing to justify the contention 
as*to duress. The letter of September 
13 merely stated that the amount to be 
paid was contingent upon the accepta- 
bility of the price to the plaintiff, and 
that unless plaintiff would announce its 
decision it would be necessary to sus- 
pend payments. It is clear that in mak- 
ing payments it was necessary for the 
Government to know whether the price 
paid was acceptable or not, so as to de- 
termine whether to make payment of the 
full price fixed or of only 75 per cent 
thereof. The letter did not threaten to 
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HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, PLAINTIFF IN ERROR, V. THE 
BoarD or EDUCATION OF THE DISTRICT 
OF BEAVER Ponp, MERCER County, W. 
Va.; Circuit Court oF APPEALS, 
FourtH Circuit, No. 2517. 

A bond given as surety for the faithful 
performance of a building contract, and 
incorporating the terms of the contract 
in the bond, was held in this case to give 
the obligee a right of action for amounts 
paid to materialmen upon their assign- 
ment to the obligee of their claim, as the 
contract provided that materialmen 
would be paid, and therefore they had a 
claim under the,bond. 

George Richardson, Jr. (B. McClaugh- 
erty and R. S. Ritz on brief), for plain- 
tiff in error, and J. M. Sanders (D. E. 
French on brief), for defendant. 

The case was heard before Circuit 
Judge Parker and District Judges Webb 
and Soper. The full text of the opinion, 
by Judge Parker, follows: 

This is an action at law, instituted by 
the Board of Education of the District of 
Beaver Pond, in Mercer County, West 
Virginia, as assignee of the claims of 
certain laborers and materialmen, to re- 
cover on a contractor’s bond, executed 
by the Hartford Accident and Indemnity 
Company as surety, to guarantee the 
performance of a contract to erect a 
school building. The parties will be re- 
ferred to in accordance with the positions 
occupied by them in the District Court. 

The plaintiff entered into a contract 
with the Harrison Construction Company, 
hereafter called the contractor, to con- 
struct a school building at the price of 
$41,480. This contract ,among other 
things, provided that the contractor 
should provide and pay for all labor and 
materials necessary for the execution of 
the work, and that it should furnish a 
guaranty company’s bond to the amount 
of $82,960 “to guarantee the faithful per- 
formance of the contract and the pay- 
ment of all sub-contractors and labor and 
material bills.” 


Bond Required 
Under State Law 


This bond was required, not only by 
the terms of the contract, but also by 
the statutes of West Virginia. Section 
12 of Chapter 75 of the Code of West 
Virginia provides: 

“See. 12. Public Building: Bond of 
Contractor.—It shall be the duty of the 
State board of control, and of all county 
courts, boards of education, boards of 
trustees, antl other legal bodies having 
authority to contract for the erection, 
construction, improvement, alteration or 
repair of any public building or other 
structure, or any building or other struc- 
ture used or to be used for public pur- 
poses to require of every person to 
whom it shall award, and_ with 
whom it shall enter into, any con- 
tract for the erection, construction, 
improvement, alteration or repair of 
any such building or other structure 
used or to be used for public pur- 
poses, that said contractor shall cause 
to be executed and delivered to the sec- 
retary of said board or other legal body, 
or other proper and designated custo- 
dian of the papers and records thereof, 
a good, valid, solvent and sufficient bond, 
in the penal sum equal at the least 
to the reasonable cost of the materials, 
machinery, equipment and labor required 
for the completion of said contract, and 
conditioned that in the event such con- 
tractor shall fail to pay in full for all 
such materials, machinery, equipment 
and labor used by him in the erection, 
construction, improvement, alteration or 
repair of such public building or other 
structure, or building or other structure 
used or to be used for public purposes, 
then said bond and the sureties thereon 
shall be responsible to said materialmen, 
furnisher of machinery or equipment, and 
furnisher or performer of said labor, or 
their assigns, for the full payment of 
the full value thereof.” 

Pursuant to the requirement of the 
contract, the contractor executed bond, 
with the defendant as surety, in the sum 
of $82,960. This bond, after reciting the 
execution of the contract between plain- 
tiff and the contractor, incorporated the 
provisions of the contract into the bond 
by the use of the following language: 
“A copy of which (i. e. the contract) 
is or may be attached hereto, and is 
hereby referred to and made a part 
hereof.” The clause expressing the con- 
dition of the bond was that “the prin- 
cipal shall indemnify the obligee against 
loss or damage directly caused by the 
failure of the principal faithfully to per- 
form the contract”; and this was followed 
by a provision that the bond was ex- 
ecuted upon certain express conditions, 
among which was the following: ‘11. 
No right of action shall accrue upon or 
by reason hereof, to or for the use or 
benefit of any one other than the obligee 
named herein; and the obligation of the 
surety is and shall be construed strictly 
as one of suretyship only.” 

The contractor defaulted in the per- 
formance of the contract, and the plain- 
tiff completed the work thereunder. The 
balance of the contract price remaining 
in the hands of plaintiff, after deducting 
the payments to the contractor, was 
more than sufficient to cover the cost 
of completing the contract, and _ the 
amount remaining after its completion 
was applied on the claims for labor and 
materials. This left a balance due on 
claims of laborers and materialmen 
amounting to $9,587.40. 


Vv. 
‘plied with, however, the judgment 
Vv. 
I 


These claims | justice would otherwise result. 


were duly assigned to plaintiff, upon 
payment by it of the balance due thereon; 
and it was to recover on these assigned 
claims that this action was brought. 

The facts as stated were set forth in 
the declaration, and established by evi- 
dence introduced at the trial. Their 
sufficiency was challenged on the ground 
that the bond did not guarantee the pay- 
ment of claims of laborers and material- 
men, but merely indemnified _ plaintiff 
against loss which it might sustain from 
breach of contract on the part of the 
contractor, and that plaintiff had sus- 
tained no loss as a result of the con- 
tractor’s breach of contract; that, with 
respect to the claims sued on, plaintiff 
was in no better position than the labor- 
ers and materialmen who assigned their 
claims to plaintiff; and that as those 
could not have recovered on the bond 
plaintiff could not recover on it. The 
District Judge overruled a demurrer to 
the declaration and, the parties orally 
waiving a jury trial. At the conclu- 
sion of the testimony, the defendant 
moved the court “to strike out all of 
the evidence introduced by plaintiff, and 
to direct a verdict for the defendant, 
and excepted to the overruling of this 
motion. The judge mage no special find- 
ings of fact, other than the statement 
of facts contained in a written opinion 
filed by him, but, upon the evidence, held 
that plaintiff was entitled to recover, and 
rendered judgment accordingly. The as- 
signments of error relate to the over- 
ruling of the demurrer to the declara- 
tion, the permitting of an amendment 
thereto, the denial of the motion for a 
directed verdict, and the admission of 
certain testimony relating to the claims 
assigned to plaintiff. 


- 


Limitations Defined 
On Subjects for Review 


We cannot consider the assignments 
of error relating to the denial of the 
motion for a directed verdict, or 
those relating to the admission of testi- 
mony, for the reason that a jury trial 
was waived, and the parties did not pre- 
serve their right to review questions of 
law arising on the evidence, by comply 
ing with section 649 of the Revised Stat- 
utes. Trial by jury in actions at law is 
guaranteed by the Constitution (Amend- 
ments, Article VII) and is prescribed by 
the statutes of the United States. R.S 
648. Section 649 of the Revised Statutes 
provides that issues of fact may be tried 
without the intervention of a jury “when- 
ever the parties, or their attorneys of 
record, file with the clerk a stipulation 
in ewriting waiving a jury.” When this 
statute is complied with by the filing of 
such written stipulation, a review may 
be had under Section 700 of the Revised 
Statutes “not only of all questions in- 
herent in the primary record, but also of 
all the rulings on the trial which were 
imported into that record by the bill of 
exceptions, and which were properly 
challenged.” City of Cleveland v. Walsh 
Construction Co. 279 Fed. 57, and cases 
there cited. If the statute is not com- 


the court is valid, but there can be no 
review in this court of any question that 
does not arise upon the primary record 
Bond v. Dustin 112 U. S. 604; City of 
Cleveland v. Walsh Construction Co., 
supra. In such case, it is well settled 
that alleged errors in the admission or 
rejection of testimony cannot be re- 
viewed. Bond v. Dustin, supra; Weems 
v. George, 13 Howard 190, 196; Camp- 
bell v. Boyreau, 21 Howard 223, 226 
And it is equally well settled that in 
case of a general finding by the court 
the appellate court is without power to 
review the sufficiency of the evidence to 
sustain the finding. Fleischmann Const. 
Co. v. United States 46 Sup. Ct. Rep. 
284; Law v. United States 266 U. 
494. As said in the case last cited. 
“Neither the evidence, nor 
tions of law presented by it, were re- 
viewable by the Court of Appeals. To 
inquire into the facts and the conclusions 
of law, on which the judgment of the 
lower court rests, was not permissible. 


Ss. 


the ques- 


Statement of Facts Held 
Not a Special Finding 


There is some question as to whether 
in cases where there is a special finding 
of facts by the trial judge, upon a waiver 
of a jury trial without written stipula- 
tion, it is permissible for the appellate 
court to review the findings of fact to 
determine whether they 
judgment entered. Law v. U. S., supra; 
Cleveland v. Walsh Const. Co., supra; 
Swift v. Jones 145 Fed. 489; Crouch v. 
U. S. 8 Fed. (2) 435. But that question 
does not arise here, as there was no spe- 
cial finding of facts made by the judge. 
The statement of facts contained in his 
opinion cannot be treated as a special 
finding for the purpose of determining 
whether the facts found support the 
judgment. Fleischmann Const. Co. v. 
U. S., supra; British Queen Mining Co. 
v. Baker Silver Mining Co. 139 U. S. 
222; U. S. v. Sioux City Stock Yards 
Co. (C. C. A. 8th) 167 Fed. 126. 

The assignment of error relating to 
the overruling of the demurrer is not 
supported by an exception in the record. 
It appears that the demurrer was filed 
and overruled, that thereafter an amend- 
ment to the declaration was allowed, over 
the objection of defendant, and that de- 
fendant excepted to this last ruling of 
the court. Of course, it was within the 
discretion of the trial judge to permit 
the amendment to the declaration, and 
the exception to that ruling raises no 
question for review. It nowhere ap- 
pears that exception was taken to the 
overruling of the demurrer, or even that 
the demurrer was again interposed after 
the declaration was amended. The rule 
is that an assignment of error will not 
be considered unless based on an excep- 
tion. Finley v. U. S. (C. C. A. 4th) 256 
Fed. 845. Nevertheless, this court has 
the right to notice a “plain error” 
raised by exception where serious 
Gilson v. 


support the 


not 
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Surety 
Bonds 


¥ 


Materialmen on Contraet 


Building Operation — J 
Involved in Action 


Obligation of Bonding Com 
pany Found Covered by West. 
Virginia Statutes.  .; 


U. S. (C. C. A. 2nd) 258 Fed; 588 
Gruher v. U. S. (CGC. C.. Agee 
255 Fed. 474. And, because of th 
misunderstanding which has arisen a8 
the procedure, we have reviewed the Yee 
ord with care, and we are satisfied no 
only that no injustice has been done, bul 
that, on the contrary, the case was €0) 
rectly decided by the learned District 
Judge to whom it was submitted. 

We quite agree with the proposition 
that the right of plaintiff to recovét’ on 
the claims sued on is no greater than 
that of the laborers and materialmen 
whose claims were assigned; but we 
think that it is clear that these laborers) 
and materialmen would have been “en 
titled to recover if the action had beep 
instituted by them prior to the assign> 
ment. When the bond is read in ¢on- 
nection with the contract, which is ex- 
pressly made a part of it, we have not 
a mere idemnity agreement guarantee- 
ing plaintiff against loss from breach’ of} 
contract on the part of the contractor, 
but a contract of suretyship, in which 
defendant undertakes that the contra¢tor 
will faithfully perform his contract and 
will pay all subcontractors and labor 
and material bills. The bond itself pro- 
vides that it shall be construed as one 
of suretyship; and the contract (by Yef- 
erence made a part of the bond) pro- 
vides not only that the contractor shall 
provide and pay for all labor and mate- 
rials, but also that the bond to be fur- 
nished shall “guarantee the faithful per- 
formance of the contract and the pay- 
ment of all subcontractors, and labor and 
material bills.” * 
Under-the law of West Virginia, a pub- 
lic building is not subject to liens cre- 
ated under the Mechanics Lien Statute, 
Iron Works v. County Court 89 W..Va. 
367, 109 S. E. 348. And Section 12 of 
Chapter 75 of the Code of West Vir- 
ginia, quoted above, was manifestly.in- 
tended to require a bond for the protec- 
tion of those furnishing labor and mate- 
rials on public buildings, in lieu of ‘the 
protection afforded by the lien statute in 
other cases. The bond must be con- 
strued in the light of this statute; and, 
without deciding that the provisions: of 
the statute for the protection of laborers 
and materialmen would be incorporated 
into the bond, in contravention of its~éx- 
press provisions, there can be no doubt 
that the bond should be liberally eon- 
strued to effect the purpose of the stat- 
utes. Illinois Surety Co. v. John Davis 
Company 244 U. S. 376; Hill v. Ameri-- 
can Surety Co. 200 U. S. 197; Chambers 
Cline 60 W. Va. 598, 55 S. E. 999. 
When the bond is so construed and the 
provisions of the contract are read into 
it, it is clear that it guarantees the 
payment of the cleams of laborers and 
materialmen. To hold otherwise would 
deny all force and effect to the provision 
of the contract incorporated in the bond 
that it should “guarantee the faithful 
performance of the contract and the pay- 
ment of all subcontractors and labor and 
material bills”, would convict the plain- 
tiff of violating the statute above quoted, 
and would place the defendant in the ab- 
surd position of executing a bond in vio- 
lation of the terms of a contract and at 
the same time incorporating the contract 
in the bond. 


Course of Plaintiff 0 
Upheld as Proper 


As this is the proper construction “of 
the bond, we think that there can be no 
question as to the right of plaintiff, as 
assignee of the claims of laborers ahd 
materialmen, to maintain this action 
upon it. Where a bond merely guaran- 
tees the performance of a contract which 
provides that the contractor shall pay 
laborers and materialmen, they may 
maintain a suit on the bond, although not 
mentioned in the bond itself. Dixon 
Horne 180 N. C. 585, 105 S. E. 270; 
Scheflow v. Pierce 176 N. C. 91, 97 S. E. 
167; Orinoco Supply Co. v. Shaw Brés. 
Lumber Co. 160 N. C. 428; 76 S. E. 278. 
In this case, however, the incorporation 
of the contract in the bond brings la- 
borers and materialmen within the pro- 
tection of the very wording of the bond, 
for the express provision is that the bohd 
shall “guarantee * * * the paymént 
of all * * * labor and material bills.” 
There wauld seem to be no doubt of their 
right or the right of their assignee to re= 
cover under the express provisions.“of 
the statute. Section 12 Ch. 75 of ‘the 
Code, quoted above. 

It is insisted, however, that eo 
eleven of the bond prevents this suit’ by 
plaintiff as assignee of laborers and ma- 
terialmen. We think not. It is true that 
paragraph eleven does provide that “No 
right of action shall accrue upon or By 
reason hereof, to or for the use or bene- 
fit of any one other than the obligee 
herein”. But Section 12 of Chapter 76 
of the Code, heretofore quoted, expressly. 
provides that bonds given ee 
thereto, and the sureties thereon, i 
be responsible to laborers or mat f 
men, or their assigns, for the full amount 
of their claims. And, in so far as 

graph eleven attempts to provide that: 
right of action shall accrue to or for 


obligee under the bond, it is contraryyt 

the statute and to the public policy « 

the State as expressed therein; 

therefore void. Ingoid v. City of Hie 

178 N. C. 614, 101 S. E. 525, and ca 

therein cited. 

There was no error, and the judgmei 

if the District Court is affirmed. 
Affirmed. 2 

October 19, 1926, 
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Commerce 


Women Selling Fountain Pens Are Accused 


Of Having Used Unfair Methods of Trade 


Warehouse Industry 
_ To Operate Under 
Standard Contract 


Department of Commerce 


Approves Terms and Con- 
ditions Adopted in 
Conference. 


The Department of Commerce has an- 
nounced its official endorsement of terms 
and conditions of Standard Contract for 
the warehouse industry. These were ap- 
proved and adopted in a conference in 
Washington last spring, in which Gov- 
ernment officials met with warehouse, 
railway, shipping and banking interests. 

The announcement follows in full text: 

After extended conferences with the 
industry, the Department of Commerce 
has officially indorsed today the Standard 
Contract terms and conditions for the 
warehouse industry, as approved and 
adopted in conference by representatives 
of the warehouse, railway, shipping and 
banking industries, April 30, 1926, at 
Washington, D. C. 

Elimination of Waste. 

These Standard Contract terms and 
conditions will eliminate waste and dis- 
tribution by establishing uniformity of 
practice in the warehouse industry and 
associated industries. In this work the 
Department of Commerce has acted as a 
cooperative agency by means of which 
the interested peoples might meet and 
come to an agreement. 

With the Standard Contract terms and 
conditions on the back of warehouse re- 
ceipts, the use of these receipts as credit 
instruments is facilitated and great sav- 
ings result to the storer, consumer, 
shipper and banker alike. This work is 
in furtherance of a conference held two 
years ago at which time the standard 
forms for the warehouse industry were 
adopted. 

Program Completed. 

This completes the simplification pro- 
gram as outlined by the industry and in 
which the Department of Commerce was 
of assistance in bringing together in- 
trested peoples. 

Official approval by the department is 
given after a sufficient number of bank- 
ers, railwaymen, shippers and other 
users of warehouse forms incorporating 
the Standard Contract terms and condi- 
tions have given their written approval 
to insure the use of these terms by both 
the warehouse industry and associated 
industries. 


Basket Production 
Shown as Increasing 
Value of Output in 1925 Given 


as 10.5 Per Cent Over 
Figure for 1923. 


The Department of Commerce has just 


announced census figures for 1925, for 
establishments engaged primarily in the 
manufacture of baskets and rattan and 
willow ware. The industry showed an 
increase of 10.5 per cent, as compared 
with 1928, the last preceding census year, 
in the value of its products. 

The full text of the statement follows: 


The Department of Commerce an- 
nounces that, according to data collected 
at the biennial census of manufactures, 
1925, the establishments engaged pri- 
marily in the manufacture of baskets and 
rattan and willow ware reported products 
valued at $16,260,458, an increase of 10.5 
per cent as compared with $14,712,549 in 


report covers the manufacture of baskets 


baskets and boxes; coffee drums; laundry 
hampers; and, in general, small articles 
made of veneer, reed, rattan, and willow. 
Rattan and willow furniture is classified 
in the furniture industry. 

In addition, baskets and willow ware 
Were manufactured to some extent by 
establishments engaged primarily in 
other industries. The value of such com- 


modities thus produced outside the indus- | 


try proper in 1923 was $1,151,242, an 
amount equal to 7.8 per cent of the total 
value of products reported for the in- 
dustry as classified. The corresponding 
value for 1925 has not yet been ascer- 
tained but will be shown in the final re- 
port of the present census. 


Of the 226 establishments reporting for | 


1925 62 were located in New York, 19 in 
Qhio, 15 in Michigan, 15 in New Jersey, 
18 in California, 13 in Pennsylvania, 12 in 
Indiana, 12 in Maryland, and the remain- 
ing 65 in 25 other States. 


SS. Tampa Equipped 
With Diesel Engine 


Steamer to Make First Trip | 


Under New Power With 
Cotton for England. 








| tive points of location. 
| and conduct of their said business re- 
spondents are in competition with other | 


individuals, partnerships and corpora- | : ; 
| Two hereof, and said representatives 


| they are able to 


of all kinds, including fruit or berry | which represent the saving of much of 





| * ; { 
| The run to Savannah will then be taken 


THE UNITED STATES DAILY: 


Trade 


Practices 


Federal Trade Commission Charges Misrepresentation in 
Regard to Price of Product. 


The Federal Trade Commission has 
issued a complaint, alleging 


copartnership consisting of Flora Levy 
and Sarah Lee. a 
It is charged by the commission that 


the firm in its literature states that it | 


manufactures pens and pencils, a state- 
ment “calculated and intended by re- 
spondents to mislead and decive the 
respondents’ sales representatives and 
through them the consuming public.” 

The full text of the complaint fol- 
lows: 

Acting in the publi¢ interest pur- 
suant to the provisions of an Act of 
Congress, approved September 26, 1914, 
entitled, ‘‘An Act to create a Federal 
Trade Commission, to define its powers 
and duties, and for other purposes,” 
the Federal Trade Commission charges 
that Flora Levy and Sarah Lee, partners, 
doing business under the trade name 
and style Acme Fountain Pen Com- 
pany, hereinafter referred to re- 


as 


| spondents, have been and are using un- 
| fair methods of competition in inter- | 


state commerce in violation of the pro- 
visions of Section 5 of said Act, and 
states its charges in that respect, as 
follows: 
Paragraph One: 


Respondents are 


partners doing business under the trade | 
name and 


style, Acme Fountain Pen 
Company, with their place of business 
in the City of Chicago, State of II- 
linois. They are engaged in the busi- 
ness of selling fountain pens and lead 
pencils to persons residing at points in 


| various States of the United States, in 
| the manner more particularly herein- 
| after set out. 
| modities when sold to be transported | 


They cause said com- 


from their said place of business in the 
City of Chicago, Illinois, into 
through other States of the United 
States to said vendees at their respec- 


tions engaged in the sale and transporta- 


| tion of fountain pens and lead pencils | 


in commerce between and among vari- 
ous States of the United States. 
Sales Methods Described. 

Paragraph Two: Respondents conduct 


their business described in Paragraph ' 


One hereof, in the following manner: 


They enter into written correspondence | 


with persons residing at points in vari- 


ous State of the United States solicit- | 


ing said persons to’ become, respec- 


| tively, the representatives of respond- 
| ents in the communities where said per- 
; sons reside and as such representatives | 


to purchase said fountain pens and 
pencils from respondents and thereafter 
to resell said commodities to the con- 
suming public by means of personal 
solicitation. In the course of and in 
connection with said correspondence re- 
spondents send and supply to said per- 
sons leaflets, pamphlets and other trade 


| literature depicting and describing re- 
| spondents’ said pens and pencils. 


Paragraph Three: In their corre- 
spondence, leaflets, pamphlets and other 
trade literature mentioned 


be set forth many false and misleading 
statements and. representations to the 


effect that respondents’ said fountain | 


pens and pencils are of a certain speci- 
fied regular retail] value and price and 
that to each such pen and pencil re- 


spondents have caused to be affixed a | 


band and label bearing said regular 
retail value and price. Further, re- 
spondents cause to be set forth in afore- 


said correspondense, leaflets, pamphlets | 


and other trade literature false 
misleading assertions and 


and 
representa- 


tions to the effect that respondents are | 


C .. | manufacturers of the fountain pens and 
1923, the last preceding census year. This | : pT a 


pencils in that 


prices 


and 
at 


which they deal, 
sell same 


the profits of middlemen and of the 
usual costs of distribution and that 
hence responderts are able to, and do, 


| sell their said pens and pencils at prices 


greatly below purported regular re- 


: 
| ago. She will be alloted temporarily 
| to the South Atlantic Steamshin Com- 


pany and will sail from Savannah, Ga., 
on her first trip under her new power. 

Mr. Dalton explained that the carry- 
ing capacity of the Tampa has been 
increased from 8,800 tons to 9,400 tons, 
due to the saving in space needed for 
fuel. Her speed, 10-11 knots, has not 
been changed. F 

The work of conversion has been done 
at Newport News. The trial trip over 
deep water will be made Monday, No- 
vember 6, off the Virginia Capes. 

A six-hour trial trip will be made. 


| and the boat turned over to the South 


Atlantic Line. 


Congress authorized the Shipping 


| Board, Mr. Dalton explained, to use up 


| 


| 
| 
| 


| are 


gency Fleet Corporation, has announced | 


Orally that the S. S. Tampa, the first 
American-built ship of large tonnage 


to be equipped with Diesel engine, will | 


make her maiden voyage as a Diesel 
beat to Great Britain toward the end of 


; 7 | tioning. 
A. C. Dalton, president of the Emer- | ee 


to $25,000,000 to convert existing ves- 
sels into Diesel ships. At the esti- 
mated cost of $800,000 per ship, this 
was sufficient for 30 vessels. 

The Shipping Board has authorized 
conversion of only 14 ships, and will 
study the performance of these ships 
before ordering the change to be made 
in others. Six or eight of the ships 
already undergoing this recondi- 
Five types of Diesel engines 
are being installed. four foreign and 
one American. 

The Tampa is equipped with the 
American-type engine. manufactured by 
the Worthington Pump Company. It is 


| a'two-cycle, double acting engine. 


this month, carrying a load of South- | 


ern cotton. 
The Tampa is the one of the 14 Ship- 


} will 


ping Board vessels authorized for con- | 
version to Diesel equipment two years | 


A substantial reduction in the crew 
will be possible with Diesel engines. 
For the present, however, no change 
be made, as the Shipping Board 
wishes to train as many men as _ pos- 
sible in the new type of propulsion. 


unfair | 
trade practices in the case of the Acme | 
Fountain Pen Company of Chicago, a 


| from 


and | 


In the course | 


| plaint before 


tail prices. In conformity with said 
statements and _ representations, _re- 
spondents cause to be affixed to their 
; said pens and_ pencils, 
bands and labels bearing said purported 


regular retail prices and in said cor- | 
and | 
| other trade literature offer said pens | 
and pencils to said prospective repre- | 


respondence, leaflets, pamphlets 


sentatives at prices greatly below said 
| purported regular retail prices together 
with the advice, suggestion and instruc- 
| tion that if such persons accept said 
| offer and become representatives for 
respondents as referred to in Para- 
graph Two hereof, they shall resell said 
pens and pencils to the consuming pub- 
lic at prices, respectively, about $1 
higher than the prices at which re- 
spondents offer said pens and pencils to 
said 
said resale prices are also greatly below 
said purported regular retail prices. In 
truth and in fact, said purported regular 
retail prices appearing upon aforesaid 
bands and labels which respondents 
cause to be affixed to their said pens 
and pencils, all as hereinabove set out, 
are fictitious and exaggerated prices 
greatly in excess of the prices at which 
respondents regularly sell said pens and 
pencils and greatly in excess of the 
prices at which respondents advise and 
instruct said representatives to, and at 
which said representatives do, regu- 
larly sell said pens and pencils to the 


; consuming public; and respondents do 


not manufacture the pens and pencils 
in which they deal, but purchase same 
others and resell same to said 
representatives at a profit over and 
above the price paid by respondents 
for said pens and pencils. 

Paragraph Four: By means of said 
false and misleading statements and rep- 
resentations and offer of sales-repre- 
sentation all as set out in Paragraphs 


rospective representatives, which | : 4 . 
a9 .s | the industry to eliminate the practice com- 


respectively, | 





Two and Three hereof, respondents pro- | 


cure many persons residing at points 
in various States of the United States 
to become representatives for respond- 
ents in the sale of respondents’ said pens 
and pencils as described in Paragraph 


thereafter purchase said pens and 
pencils from respondents and offer for 


| sale and resell same to the consuming 


public at a profit to said representa- 
tives and in so doing repeat to their 
customers and prospective customers 
respondents’ aforesaid false and mis- 
leading statements and representations 


Shipping 


Insecticide Dealers 


Are Called to Conter 


On Unfair Practices 


Meeting in Indianapolis to 
Discuss Premiums Given 


Officials of Public 


Institutions. 


[Continued From Page 1.) 
etition, if any, which the industry may 
desire to discuss, 

In other words, as experts in their line, 
men actively engaged in this industry are 


| asked to define for the Commission such 
| practices as they consider unfair and to 


assist in the formation of rules of busi- 
ness conduct intended to eliminate on a 
given date the practice specified and any 
other which the industry recognizes as 
bad. 

While previous attempts on the part of 


plained of have met with some success, a 
number of concerns, however, have per- 
sisted in continuing the use of the prac- 
tice. Formal complaints have been issued 
in some instances against these and pend- 
ing applications for complaints are await- 
ing the result of the conference called. 

That is to say, the action taken at the 
conference will be informative to the 
Commission as to whether the interest of 
the public is best served by proceeding 
with the trial of various individual com- 
plaints or whether the industry, by its 
own action, desires the practice, or prac- 
tices, condemned be abandoned at once by 
all users thereof. 

In such conferences no charges are 
brought against individual concerns. The 
subjects discussed are intended to relate 
exclusively to practices or methods, not 
to persons using them. The effect, how- 
ever, is to eliminate the claim sometimes 
advanced that one concern is justified in 
continuing such use as long as other con- 
cerns do so. 

More Meetings Planned. 

As trade practice conferences and their 
benefits become better understood, they 
grow rapidly in favor with industry and 
business, and for the purpose of expedit- 
ing and facilitating the work incidental 
to the holding of such conference the 
commission has recently established a 
new division known as Division of Trade 
Practice Conferences. This division will 
not only extend and enlarge the scope of 
future conferences, but will also give at- 


| tention to the operation of rules hereto- 


and display to said customers and pros- | 


pective customers respondents’ said 
leaflets, pamphlets and other 
literature containing said false and mis- 
leading statements and representations 
and similarly display said bands and 
labels affixed to respondents’ said pens 
and pencils and bearing said fictitious 


| regular retail prices. 


Paragraph Five: The acts and prac- 
tices of respondents, all gin this com- 
set out, are calculated 
and intended by respondents to, and do 
mislead and deceive respondents’ afore- 


| said sales representatives, and through 
them 


the consuming public, into the 
belief that respondents’ said pens and 


; | pencils are of the fair retail value of, 
in Para- | 
graph Two hereof respondents cause to 


and are regularly sold at, said fictitious 
and exaggerated prices and to cause 
said representatives to offer for sale 
and sell, and many of the consuming 
public to purchase, respondents’ said 


| pens and pencils at prices much lower 


than said fictitious regular retail prices, 
in the belief that said pens and pencils 
are sv sold and purchased at greatly 
reduced prices. 
Finds Competitors Injured. 
Paragraph Six: There are among the 
, competitors of respondents referred to 


; in Paragraph One hereof, many who do | 
not by the use of fictitious price marks | 


or otherwise represent the pens and 
pencils in which they deal, or enable 
others to represent said pens and 


pencils, to be of a regular and usual re- 


' tail value in excess of the actual and | 


customary retail price thereof, and re- 
spondents’ acts and practices all here- 
inbefore set out tend to and do divert 


business from and otherwise injure and | 


prejudice said competitors. 

Paragraph Seven: For about two 
years last past respondents have en- 
gaged in the acts and practices under 
the circumstances arid conditions and 
with the results all hereinbefore set out. 

Paragraph 8: The above alleged acts 
and practices of respondents are all to 
the prejudice of the public and of re- 
spondents’ competitors, and constitute 
unfair methods of competition in com- 
merce within the intent and meaning 


titled “An Act To Create a Federal 
Trade Commission, to define its powers 


proved September 26, 1914. 

Wherefore, the premises considered, 
the Federal Trade Commission, on this 
30th day of October, 1926, now here 
issues this its complaint against said 
respondents. 

Notice—Notice is hereby given you, 
and each of you, Flora Levy and Sarah 
Lee, respondents herein, that the 30th 
| day of December, 1926, at 10:30 
| o'clock in the forenoon, is hereby fixed 

as 


Washington, D. C., as the place, when 
and where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you, and each of 
you, shall have the right, under said 
Act, to appear and show cause why an 
order should not be entered by said 
commission requiring you to Cease and 
Desist from the violations of the law 
charged in this complaint. 

In Witness whereof, the Federal 
Trade Commission has caused this com- 
plaint to be signed by its Secretary 
and its official seal to be hereto affixed, 
at Washington, D. C., this 30th day of 
October. 1926, 


trade | 


the time, and the offices of the Fed- | 


ral Trade Commission, in the City of | blems were manufactured to some extent 


| as secondary products by establishments 
| engaged primarily in other industries. 


: ; aa | marily in 
and duties, and for other purposes,” ap- | y 


| celluloid and 
| buttons and badges; medals, school pins 


fore adopted at conferences held in the 
past. 

These conferences may be called by 
the Commission on its own initiative or 
by a representative group in the indus- 
try. The Commission has found that it 
not infrequently happens, particularly 
in highly competitive lines of business, 
that unfair methods of competition once 
started have spread rapidly and become 
generally practiced, and that a situation 
of this kind can be best handled by a 
conference rather than by proceeding 
against individual concerns. 

A striking feature of this procedure 
is that on a given day the industry vol- 
untarily abandons the use of such 
methods, thereby putting all competitors 
on an equal footing. This method also 
saves the cost of many trial proceedings, 
induces moral support and actual assist- 
ance from the industry in the enforce- 
ment of the rules adopted, and accom- 
plishes at a minimum of cost and time 
one of the chief purposes for which the 
Commission was created. 


Regalia for Lodges 
Made in 1925 Valued 
At About $10,000,000 


Decline of 9.1 Per Cent Is 
Found Output of 85 Plants 
From Figure for 


1923. 


The Department of Commerce as the 
result of its biennial census of manufac- 
tures, has just announced that the pro- 


| duction o7 regaiia, badges and emblems 


in the United States during 1925 
amounted to about $10,000,000. 


This is the wholesale value of products, 


; and the figure means that the American 


people spend considerably more than that 


| amount for these accoutrements. A share 


of the production goes into the export 
trade. Following is a statement by the 
department, based on the census figures: 

The Department of Commerce an- 


1925, the 
the manufacture of regalia, 


badges and emblems, for use by military, 


| naval or civilian organizations, reported 


products valued at $9,623,018, a decrease 
of 9.1 per cent as compared with $10,- 
585,846 in 1923, the last preceding census 


| year. 


The principal products manufactured 
are lodge and society regalia and sup- 
plies, metal, ribbon and celluloid badges, 
metal buttons; campaign 


and emblems. 
In addition, regalia, badges and em- 


The value of such products thus made 
outside the industry proper in 1923 was 
$769,775, an amount equal to 7.3 per cent 
of the total value of products reported 
for the industry as classified. The cor- 
responding value for 1925 has not yet 
been ascertained but will be shown in the 
final report of the present census. 

Of the 85 establishments reporting for 


1925, 20 were located in New York, 15 in | 


Illinois, 9 in Pennsylvania, 7 in Massa- 
chusetts, 7 in Ohio, 6 in New Jersey, 4 in 
Maryland, 4 in Missouri, and the remain- 
ine 123 in 11 other States. 


FRIDAY, NOVEMBER 5, 1926. 


Exports 


Imports 


ALL STATEMENTS Herein Are GIVEN ON OrrictIAL AUTHORITY ONLY 
AND WitHouT CoMMENT BY THE UNitTep States DAILY. 


Foreign Trade 


Balance of Trade for September Favors 
America Despite Drop in Exports of Europe 


Imports From Asia Decline and Ger maynBuys Less; Ad- 
vantage for Nine Months Is Lower. 


[Continued From Page 1.] 


$30,000,000. With Asiatic countriés it 
has increased over the corresponding 
months of last year by about $75,000,- 


| 000, and increases of $17,500,000 and $10,- 
| 000,000, respectively, are shown in the 





export trade with Oceanic and African 


| countries. 


|; Canada..... 


| Argentina ... .---eeeeeees 


I co 5 ai Ag acs wee oie eave 8e-4/ 
| Uruguay ....-.csecceseres 
| Venezuela .......-eseeeees 


of Section 5 of an Act of Congress en- Dea that, according to data collected | 
| at the biennial census of manufactures, 


establishments engaged pri- | 


| 





On the import side, the imports from 
Europe have increased by about $50,- 
000,000, from South America by about 
$37,500,000, from Asia by about $145,- 


EXPORTS TO 

Grand Divisions: 
Europe ou oo cece ee cse res 
North America 
South America 
PENI 6.526. 0.0505-56.60 0 805088 
Oceania... .00. 
Africa . ww ccves 


1925 
229,704,261 
101,585,648 

28,993,209 
36,942,792 
16,133,249 

7,008,981 


TO 6 6b bevsc ce cacscacee SEOUaLEO 


EXPORTS TO 
Principal Countries: 
Belgium ..... .sseeeees 
PPORIORER 6 66 ec ceavessasse 
France 
Germany ....6 eecsecserees 
GPONG 6c ceive eer e er eies 


10,335,965 
4,720,300 
20,495,000 
52,201,733 
700,694 
12,803,480 
11,830,947 
1,725,928 
6,448,865 
7,356,182 
3,589,461 
1,068,531 
91,686,741 
62,100,466 
6,994,736 
10,604,399 
15,777,201 
1,577,058 
9,660,840 
6,039,009 
3,170,503 
3,528,285 
475,181 
1,973,309 
1,459,658 
2,107,182 
3,032,377 
1,188,666 
5,289,824 
656,091 
2,305,611 
18,028,565 
4,687,634 
12,991,510 
2,918,632 
3,630,161 
509,762 


Netherlands .. .:. eee eeeeees 
NOrway «2. sc csescecses 
Soviet Russia in Europe.....- 
SOG 6 ve be csc tevceccsvees 
WOOT: io 56:5 0 06 nee oneeus 
Switzerland ........-+e++-: 
United Kingdom ........+..- 


Central America 
PGe 6 s.5: ciate shales bate ee 
0 eee ee 
Dom. Republic 
Argentina .... ..cccecerees 
WOPEE Fie: 6.6 ice Ves Va wre snet 
Chile... 

OISTHUAD 66 6 0 Ke ese sestes 
TOUMOOE sé 66 ve ces cece sews 
MEN a si betd.cecbwsteine’ 
Uruguay ....- ..cccccecee: 
Venezuela ......-06- 
British India 

British Malaya 

RISE aw we Seca dae weeees 
Hongkong ......--+-seeee: 
Dutch East Indies 

WN 65h 6 4.5341 a0 ses as tes 
Philippine Islands 
PUBPRUR. 2.0 ces cconss 
New Zealand 

British South Africa 

LP ee 


IMPORTS FROM 

Grand Divisions: 
BUrOpe oc os kc scasecsesiecs 
North America .....-..+.-- 
South America 
UMM seach cca te 
SORMTIEEE o. 55 6 400 one'enet aes 
POE 5. £264 554 5 Goss 358 


100,604,677 
76,159,525 
44,241,420 

119,209,561 

4,200,297 
5,538,300 


TOR 5. «002 5-54 . 849,953,680 


IMPORTS FROM 
Principal Countries: 
Belgium. . 
Denmark 
BONO 6 66d vek sons esas’ 
Germany 
MRPMOGR. 4 5a. <s5-4-6.0)8:0 008s a4 


6,204,354 
271,331 
12,842,532 
15,066,801 
508,018 
6,721,523 
10,776,109 
1,816,379 
1,212,354 
2,381,867 
3,040,401 
3,691,145 
31,525,668 
37,355,992 
3,481,146 
11,617,370 
19,771,264 
396,655 
5,603,279 
23,892,409 
5,027,962 
5,781,307 
574,439 
1,000,018 
391,623 
2,289,421 
10,330,251 
24,809,846 
12,108,021 
464,661 
9,132,286 
47,970,188 
8,728,298 
2,852,603 
1,222,204 
688,920 
2,044,028 


Netherlands ......-+-++-5: 
Soviet Russia in Europe.... 


Sweden......- 

Switzerland 

United Kingdom . 

BARRE ab occ 08s te 010 Cass 
Central America 

OOS a ee rece coe 
Cuba.... 


Dominican Republic 


TOLMADIA 5 5.06 bic o 8 0 0:3:0850%s 
WORMRON 5 aos: pave vedere et 


British India 

British Malaya .....-..-+---- 
TRI os a ak ais ar wiois oboe Wee 
Hongkong... ..---eeereess 
Dutch East Indies 

PODRY 6.6 4 055. cb 0s ssiet sess 
Philippine Islands ....----. 
BUSUOGME cc ccs ceccscese 
New Zealand 

British South Africa 


BUYNE oo ws be cee sb ecedee is 


Declined Last Year} 


Value of $28,153,899 for Pro- 
duction Is 13.6 Per Cent 
Under Total for 1923. 


The Department of Commerce has an- 
nounced that the manufacture of straw 
hats and kindred products in 1925 in- 
volved a production valued at more than 
$28,000,000. 

The full text of a statement on the 
census of manufactures covering that in- 
dustry is as follows: 

According to data collected at the bi- 
ennial census of manufactures, 1925, the 
establishments engaged primarily in the 
manufacture of straw hats (not includ- 
ing trimmed hats for women and chil- 
dren) reported such products to the value | 
of $27,392,401 and other products (cloth 
hats, caps, etc.) to the value of $761,498, 
making a total of $28,153,899, a decrease 


Month of September 





of 13.6 per cent as compared with $32,- 
AA9.262 in 1922. the last Wreceding cen. | 


000,000 and from Africa by about $7,- 
500,000. 

The trade balance for the first nine 
months of 1925 shows exports about 
$105,000,000 under the figure for the same 
months of 1925, while imports were 
nearly $350,000,000 above those of the 
same nine months of 19265. 

Following is the full statistical analy- 
sis of the export and import trade by 
grand divisions of the world and by in- 
dividual countries: 


9 Months Ended September 
1925 1926 
1,837,261,329 1,578,648,782 
853,299,372 883,607,856 
292,935,543 324,253,804 
318,618,413 393,868,558 
137,290,953 154,915,496 
63,765,561 74,193,580 


3,409,488,076 


1926 
224,186,315 
192,388,562 

41,562,227 
46,476,530 
24,683,245 

9,426,756 


5,603,171,171 


448,723,635 


7,060,457 
3,588,870 
19,006,330 
44,437,064 
2,312,413 
11,311,411 
12,331,328 
2,162,073 
9,193,784 
5,574,158 
4,855,545 
787,066 
93,641,934 
65,032,927 
7,580,272 
11,593,207 
11,951,545 
1,287,683 
13,247,280 
8,203,085 
5,518,421 
4,380,339 
361,264 
3,202,849 
1,700,159 
4,125,604 
4,477,599 
1,157,893 
8,498,172 
1,045,090 
1,863,214 
21,753,908 
5,926,202 
19,921,471 
4,534,516 
4,568,865 
1,003,117 


89,087,308 
41,906,002 
188,470,382 
338,760,087 
14,625,981 
153,512,931 
109,032,743 
20,666,559 
58,873,209 
53,629,391 
30,344,291 
6,707,841 
690,282,780 
489,002,851 
54,571,296 
109,098,580 
147,386,509 
12,814,832 
106,513,869 
66,295,296 
28,707,366 
29,755,674 
4,786,265 
16,638,609 
15,669,020 
17,603,389 
26,760,530 
7,767,919 
62,814,275 
10,556,414 
13,917,074 
139,073,830 
44,928,425 
107,631,814 
27,762,267 
32,962,651 
5,354,838 


72,026,947 
37,461,862 
177,942,362 
225,181,137 
8,573,431 
111,071,890 
96,511,492 
18,667,334 
47,094,185 


28,437,537 
6,098,795 
659,243,950 
553,912,539 
56,475,174 
104,459,907 
119,992,584 
10,648,368 
105,429,634 
68,571,040 
37,910,858 
35,176,879 
3,595,501 
21,921,963 
16,579,656 
27,721,144 
36,951,319 
9,838,266 
77,533,187 
8,892,213 
18,679,517 
174,695,927 
51,913,676 
121,050,759 
31,934,324 
38,499,293 
6,852,221 


108,930,409 
77,967,087 
42,138,742 

104,110,894 

6,212,085 
4,120,187 


888,854,503 
743,909,678 
388,688,071 
925,566,673 
61,564,551 
70,860,774 


941,488,922 
748,597,016 
426,181,189 
1,071,398,916 
55,917,470 
78,508,635 
3,322,092,148 


343,478,904  3,079,444,250 


6,396,820 
337,700 
14,443,801 
17,298,602 
743,460 
8,450,701 
12,142,627 
1,589,202 
598,679 
3,177,388 
3,279,765 
3,728,869 
29,790,921 
40,431,574 
1,763,707 
10,769,795 
20,824,513 
356,788 
5,721,817 
16,863,850 
5,420,361 
9,436,589 
278,467 
1,475,217 
719,747 
1,992,929 
8,531,864 
25,514,912 
10,145,222 
759,883 
8,472,696 
37,888,712 
6,466,899 
3,897,688 
2,104,684 
1,588,489 
466,182 


53,349,244 
3,461,134 
112,215,014 
111,461,279 
23,097,306 
73,751,481 
63,871,221 
16,940,476 
9,780,792 
22,361,706 
30,455,284 
28,029,929 
295,877,200 
321,731,821 
34,575,450 
138,921,502 
217,255,760 
5,963.684 
62,306,455 
155,627,343 
73,816,629 
46,914,147 
6,507,629 
11,198,907 
14,721,009 
15,030,250 
111,126,777 
200,240,379 
129,184,403 
15,875,095 
64,273,848 
268,657,206 
87,297,048 
42,164,600 
17,666,564 
7,678,300 
30,149,665 


58,768,800 
3,990,153 
106,508,412 
148,218,708 
13,918,267 
69,541,168 
76,937,960 
18,716,126 
11,623,926 
31,324,132 
30,576,226 
29,489,570 
282,619,105 
343,597,326 
40,518,443 
129,951,496 
184,513,806 
6,671,584 
67,739,009 
169,721,090 
65,504,786 
62,599,158 
5,391,567 
17,888,780 
17,160,175 
18,124,464 
121,058,571 
311,562,158 
100,833,710 
8,946,622 
95,680,443 
288,661,131 
81,477,647 
36,866,290 
16,394,295 
17,592,439 
29,376,480 


sus year. 

In addition, straw hats are made to a 
considerable extent as subsidiary prod- 
ucts by establishments engaged primar- 
ily in other lines of manufacture. The 


| value of such hats thus made outside 
| the industry proper in 1923 was $2,437,- 


786, an amount equal to 8 per cent of the 
value of straw hats manufactured in the 
industry as classified. The correspond- 
ing value for 1925 has not yet been as- 
certained but will be shown in the final 
reports of the present census. 


Of the 83 establishments reporting for 
1925, 35 were located in New York, 12 in 
Massachusetts, 9 in Missouri, 5 in Mary- 
land, 5 in Pennsylvania, 4 in Ohio, 3 in 
Georgia, 8 in New Jersey, 2 in Illinois, 2 
in Texas, and the remainder in 3 other 
States. In 1923 the industry was repre- 
sented by 97 establishments, the decrease 
to 83 in 1925 being the net result of a 
gain of 7 establishments and a loss of 21. 

Of the 21 establishments lost to the 
industry, 15 had gone out of business 
prior to the beginning of 1925, 2 were 
idle during 1925, 3 reported commodities 
other than straw hats as their principal 
products and were therefore transferred 
to the appropriate industries, and one re- 
ported products valued at less than 
$5,000. 

No data are tabulated at the biennial 
censuses for establishments with prod- 
uets under $5.000 in value. 


House Committee 
Plans to Consider 
Waterway Routes 


Proposed Project Between 
Great Lakes and Hudson 


Bay Scheduled for 
Hearing. 


According to the House Committee on 
Rivers and harbors, it expects to receive 
immediately upon the convening of Con- 
gress the report of a further study of 
the project for a 25-foot waterway from 
the Great Lakes to the Hudson River. 
The project was one of the two most dis- 
cussed proposals in the Rivers and Har- 
bors Measure which passed the House 
at the last session, but got no further in 
the Senate that a report from the Sen- 
ate Committee on Commerce. Army en- 
gineers have been studying the other 
proposal for a waterway from the Lakes 
to the Atlantic by the St. Lawrence River, 
the Great Lakes-St. Lawrence Tidewater 
Association project, an improvement that 
would concern both the United States 
and Canada. Both reports have been 
completed and submitted to the War De- 
partment by the engineering officers en- 
gaged in the work during the summer. 


| They have not been made public. 
45,357,455 | 


Resolution Is Quoted. 

The study of the so-called all Ameri- 
can route—“The Lakes to the Hudson—” 
was called for in a resolution adopted by 
the House Committee on May 26, follows: 

“Resolved, by the Committee on Rivers 
and Harbors of the House of Represen- 
tatives, United States, that the Board of 
Engineers for Rivers and Harbors 
created under section 3 of the River and 
Harbor Act, approved June 13, 1902, be, 
and is hereby, requested to review the 
reports on waterway from the Great 
Lakes to the Hudson River submitted in 
House Document Numbered .288, 69th 
Congress, 1st session, and in reports 
previously made, with a view to making 
a further study and the consideration of 
additional evidence, and the said board is 
requested to report the results of said 
study and consideration to the committee 
not later than December 6, 1926.” 

To Hear Bill December 14, 

The Rivers and Harbors Bill is to be 
called up in the Senate December 14 un- 
der a special order adopted by the Sen- 
ate, with a view to consideration during 
that week preceding the Christmas holi- 
days. The selection of a date for consid- 
eration was the climax of a prolonged 
discussion over the bill. Congress has 
before it a report submitted by the War 
Department at the last session calling at- 
tention to the Department’s consideration 
of three proposed routes: 

(1) From Oswego to the Hudson River, 
following in general the New York State 
barge canal, but entering the Hudson at 
Albany, via Normans Kill; 

(2) From Buffalo to the Hudson, fol- 
lowing the general route of the barge 
canal; 

(3) From Lake Ontario via the St. 
Lawrence River, Lake St. Francis and 
Lake Champlain to the Hudson. 

First Route Preferred. 

The special board of engineers pre- 
ferred the first route as superior to the 
other two. The special board reported 
the annual charges for either a 20 foot 
or 25 foot channel would materially ex- 
ceed the estimated annual savings and 
that the project would be economically 
unsound and recommended against the 
construction of the waterway. The Chief 
of Engineers, in his report, forwarded to 
Congress by the Secretary of War, said 
the Department should be authorized to 
make a further study and the report, 
therefore should be considered as pre- 
liminary. 


Varieties of Screws 


Reduced in Canada 


Manufacturers to Simplify Pro- 
duction by Reducing Num- 
ber of Threads. 


The Department of Commerce has been 
informed by J. Bartlett Richards, Assist- 
ant Trade Commissioner at Ottawa, that 
Canadian manufacturers have agreed 
upon simplification by reduction of the 
sizes and varieties of machine screw 
threads. This action is similar to that 
taken recently by American interest un- 
der the auspices of the Department of 
Commerce. 

The full text of a statement, based on 
Commissioner Richard’s report, is as fol- 
lows: 

At a recent conference in Toronto at 
which a number of manufacturers of ma- 
chine screws and machine tools were 
represented, it was agreed that the ma- 
chine screw situation in Canada could be 
greatly improved bypya reduction in the 
number of varieties of threads. 

The meeting, which was held under the 
auspices of the Canadian Engineering 
Standards Association, also decided that 
the carrying on of a campaign of educa- 
tion among customers would tend to re- 
duce the variety of orders received. A 
subcommittee was appointed to investi- 
gate the matter further and to prepare 
tentative data sheets to show the stand- 
ard screw hreads which should be 
stocked. 

All other threads than those included 
in the tabulation thus prepared will be 
classed as “special” and their use dis- 
couraged, according to the plans of the 
conference. The concensus of opinion 
among these manufacturers is said to be 
that the Canadian market could be met 
with a two-thread series using a close 
fit tolerance. 
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Rate Complaints 
I. C. C. Reports 


I Twin Branch Railroad Allowed to Acquire 
3,909 Miles of Track. Near Elkhart, Indiana 


Valuation as of 1917 | Interstate Commerce bi siiitbalial Grants Application to 
Buy Line Feeding Industrial Development. 


Cost of Reproduction New of 


Property Estimated at 
$458,684, 129 
by I. C.C. 


[Continued F’'rom Page 1.! 
par value of $42,694,293.96 and a book 
value of $30,125,540.33. 

Extracts from the summary 
report follow: 

Capital stock and long-term debt.— 
The North Western has outstanding, on 
date of valuation, a total par value of 
$370,132,258.82 in stocks and long-term 
debt, of which $145,161,138.82 represents 
common stock, $22,395,120 preferred 


of the 


stock, $65,000 special stock, and $202,- | 


511,000 funded debt unmatured. In ad- 
dition, the North Western has outstand- 
ing $654,500 par value of funded debt 
matured but unpaid. 

Results of corporate operations.—For 
the period from June 2, 1864, to date of 
valuation, the aggregate railway oper- 


ating expenses have been 63.6 per cent | 


of the railway operating revenues, and 
for the period of 10 years preceding date 
of valuation, 69.5 per cent. The ratios 


and the net railway operating income | 


for the years ended on June 30, from 
1908 to date of valuation, are given in 
the table below: 
1908—Ratio, 66.1; 
1909—Ratio, 65.9; 
1910—Ratio, 70.6; 
1911—Ratio, 71.1; 
1912—Ratio, 71.9; 
1913—Ratio, 70.4; 
1914—Ratio, 71.3; 
1915—Ratio, 69.9; 
1916--Ratio, 67.9; 
1917—Ratio, 69.4; 
Dividends Declared. 


income, $18,601,670.57. 


income, $17,865,440.85. 
income, $17,917,894.12. 
income, $16,956,505.18, 
income, $20,382,665.77. 
income, $19,108,281.13. 
income, $19,393,740.77. 
income, $24,516,933.90. 


During the period of 10 years preced- | 


ing date of valuation, annual dividends 
of 8 per cent on preferred stock and 7 
per cent on common stock have been de- 
clared. 

Original cost to date—The original 
cost to date of all common-carrier 
property cannot be ascertained as_ the 
necesasry records are not obtainable. 

Investment in road and equipment.— 
The investment of the North Western 
‘in road and equipment, including land, 
on date of valaution, is stated in its books | 
as $388,671,654.63. With readjustments 
required by our accounting examination, 


this amount would be increased to $433,- | 


220,466.98, of which $217,478,908.21, 
an undetermined portion thereof 
signable to offsetting items included in 
amounts recorded at $37,148,764.36, 
represents considerations other 
money, the cash value of which at the 
time of the transaction the commission 
is not able to report, because it has been 
impossible to obtain the information. 
There may be included in the amount 


less 


above stated some or all of the cost of | 


\ the noncarrier lands owned. 
Cost of Reproduction. 
Cost of reproduction new, and cost of 


reproduction les depreciation—PFhe cost | 


of reproduction new and cost of repro- 
duction less depreciation of all common- 
carrier property, other than land and 
material and supplies, owned or used by 


the North Western, are as shown below. | 


The North Western’s portions of jointly 
owned minor facilities are included 
the wholly owned or used property. 


Classification. 


Cost of re- 
een 
ost of repro- 
duction less 
depreciation. 


¥ 
e 
£ 


’ 
/ 


C 


Wholly owned 
and used 

Jointly owned 
and used, North 
Western’s por- 


$457,847,865 $356,806,575 


762,784 290,381 
Total owned 


and used. . . $458,600,649 $: 


357,396,956 
Owned but not 

used: 

Leased to: 

c. Mm & St. P 
Re Os sou 
mag Ts @ S. Fe 
Ry. Co.. 
M. & St. ,s R. 
a 
Am. Ex. Co.... 


20,019 


508 
54,188 
Total cc sess $83,480 $55,114 
Used but not 
owned: 

Leased from: 
Belle Fourche 
Valley 

De Pue, Ladd 
and Eastern... 

y, IM. & W. 
Towa Southern. 
James River 
Valley & North 
Western 
Macoupin Coun- 
ty Extension. . . 
Missouri Valley 
and Blair Ry... 
Oshkosh Trans- 
portation Co... . 
Wolf River Val- 
ley Railway... . 


$538,722 $401,138 
84,090 
966,363 
538,080 


106,147 
1,159,153 
656,485 


687,146 558,059 


225,084 195,268 | 


1,673,716 1,304,817 


47,360 35,909 


58,650 49,261 
$5,153,363 $4,132,985 
Total owned . $458,684,129 $357, 452 070 
Total used. . .$463,754,012 $361,529,941 

Uses 142,395.93 Acres 
Cost of lands, rights of way and ter- 
minals at the time of their dedication to 
public use, and their present value.—The 

North Western owns and uses for com. 

mon-carrier purposes 142,375.93 acres of 

lands. It owns but does not use 42.22 

acres which are leased to other carriers 

Sor common-carrier purposes. 


Total 


The total orjginal cost of lands owned 


and used by the North Western for com. 
~on-carrier Purposes cannot be ascer- 


income, $19,406,666.86. | 


income, $26,035,296.54. | 


as- | 


than | 


in | 


1,231 | 


The Twin Branch Railroad, in a reportrequested under paragraph (18) of sec- 


| just issued by the Interstate Commerce } tion 15a of the act to retain the excess | 


Commission, was authorized to acquire 
|and operate in interstate and foreign 
|commerce a line of railroad now owned 
by the Indiana & Michigan Electric 
Company. The full text of the report by 
Division 4, dated October 26, follows: 
The Twin Branch Railroad Company, 
| a corporation: organized as a common 
carrier umder the laws of Indiana, on 
February 9, 1926, filed an application 
|under paragraph (18) of section 1 of 
the Interstate Commerce Act, which ap- 


| plication was amended July 10, 1926, for | 


a certificate that the present and future 
public convenience and necessity require 
(1) the acquisition and operation by it 
of a line of railroad now owned by the 
Indiana & Michigan Electric Company, 
| hereinafter called the electric company, 


| commencing at a point on the west line | 


of the east half of the southeast quar- 
|ter of section 11, township 37 north, 
range 3 east, approximately 700 feet 
north from the north bank of the St. 
| Joseph River, and extending generally 
| in a northeasterly and northerly direc- 
tion to a connection with the Elkhart & 
Western Railroad, hereinafter called the 
|E. & W., a subsidiary of the New 
| York Central] Ralilroad Company, to- 
gether with certain second track and side 
track; amd (2) the comstruction and 
operation by it of an extension of such 
line of railroad beginning at a point of 
connection with the line of the electric 
company about 330 feet south of the 
tracks of the E. & W., thence in a north- 
| erly and westerly direction to a point on 
west quarters of section 6, township 37 
extending from a point where the ex- 
| tension crosses the E. & W. in a gen- 
| erally northeasterly direction to the 
south line of the north half of the north- 
| west quarter of section 6, townshij 37 
north, range 4 east and a second branch 
extendings from the point where the 
of the west half of the — southeast 
| extension intersects the east line 
| of the west half of the © southeast 
| quarter of section 1, township 37 north, 


erly direction to the south line of the 
north half of the northeast quarter of 
| said section 1, all in St. Joseph’s County, 
| Indiana, 
Trackage Totals 3.569 Miles. 

The trackage to be acquired totals 
| 3.569 miles, and the extension and 
| branches 2.583 miles. Permission is also 
tained as the necessary records are not 
obtainable, but the original cost of a por- 
tion of these lands, so far as supported 
by the accounting records, is $27,052,- 
018.68, less the undetermined cost of 
parts of parcels sold for proceeds of 
| $486,181.69. 

Rights in public domain.—The North 
| Western owns rights in public domain 
used for common-carrier purposes, the 
original cost of which as supported by 


ing the North Western’s portion of the 
cost of jointly owned and used rights. 
The present value of these rights, dis- 
| tributed by States, is as follows: 
| Owned and used: Present value. 
In Illinois $294,107.06 
In Wisconsin ...,...... 141,349.25 
in BMiiehigan .......... 1,020.00 
In Minnesota.......... 10,504.38 
A NG Ss sh cca by ot tee 10,019.80 
In Nebraska. deat cmnieta 33,728.17 
In South Dakota...... 1,230.00 
MOCO) cicicese as QHO190868 
in private lands.—The North 
| Western owns rights in private lands 
| used for common-carrier purposes, the 
original cost of which, as supported by 
| accounting records, is $143,865.05. In 


| Rights 


\ addition, the North Western has reported | 
| $30, 000 as expended in connection with | 
the overgrade crossing with the Chicago, 


Rock Island and Pacific Railway Com- 
pany at Traer, Ja, This 
been inventoried to the last-named com- 
pany. 


Of the amount first above stated, $136,- | 


| 156.83 represents the cost of crossings 
| with other carries, the 
cost of which is included 
production costs for property other than 
land, hereinbefore given. 


| to have no present value. 


signed is $9,602.50. This amount is dis- 
tributed by States as follows: 

Owned and used: Present value. 
Tit TIMOR g sce cine see we se eel SLU 
Ih WaSGRSin 20.6005 c0s ess» B10600 
| In Michigan ..........-.---. 60.00 
1In Minmesota ........-..... 697.00 
In Iowa ere 1,885.00 
|In Nebraska .........--..-.. 280.00 
|In South Dakota ........... 3,366.50 
Tote so. << - $9,602. 50 

Property held for ‘pur poses other than 
those of a common carrier. The North 
Western owns and holds for noncarrier 
purposes 300,622.83 acres of land. The 
| total original cost of lands classified as 
noncarrier cannot be ascertained as the 
| necessary records are not obtainable. ~ 


hh which a present value has been as- 


The present value of the 300,622.83 | 
acres of mnoncarrier lands and improve- | 
North | 


the 
distributed by 


|ments thereon, owned by 
Western is $15,607,449.30, 
States as follows: 

In Acres. 
Illinois 1,651.46 
' Michigan .. 159,229.10 
Wisconsin 134,512.35 
Minnesota 1,690.22 
Iowa re 925.20 
| Nebraska 913.32 
South Dakota, 1,496.09 
|North Dakota. 7.90 
Wyoming 192. 19 

300, 622.83 $15 
To be contined in the 
November 6, 


Present value. 
$4,340,976.44 
3,313,520.87 


272,647.77 
794,446.86 
219,105.00 
354,480.76 
5,166.00 
104,444.16 


issue of 


| Mishawaka and about 





accounting records, is $491,958.66, includ- | 


crossing has | 


reproduction | 
with the re- | 


Certain rights which cost $2 are found | 
Certain rights | 
acquired at no cost have a present value | 
| of $3,148.50. Certain rights which cost 
| $7,706.22 have a present value of $6,454. | 
33,356 | 
} rates to and from the territory 
| discussion, and to this end the applicant 


; Proposes to negotiate with the New York 
| Central for 


| July, 
| $206,768.55. 


| the territory may 


' ment is $23,000 for 


6,204,661.44 | 


earnings of the railroad. The Public 
Service Commission of Indiana advised 
us that jt did not desire a hearing. 
objection to the granting of the applica- 
tion has been presented to us. 

The applicant was incorporated on Oc- 
tober 1, 1925, for the purpose of owning, 


maintaining artd operating a railroad for | 


public use in conveyance of persons and 
property. It has an authorized capital 
stock of $1,000,000, consisting of 10,000 
shares, of which 525 
scribed. 
Gas & Electric Company, hereinafter 
called the American Company, which pro- 


poses to underwrite all the applicant’s se- | 
also | 


curities. The American Company 
controls the electric company. 
Purpose Is Outlined. 

The chief purpose of the proposed rail- 

road will be the transportation of freight, 


| and as an instrumentality in the develop- 


ment of an industrial section embracing 


5.5 square miles of land, the center of | 


which is about 3.5 miles northeast of 
7 midway between 
South Bend and Elkhart, all in Indiana. 
This area is bisected diagonally by the 


E. & W. The electric company owns 28 


| per cent of the 2,475 square miles south 


of the E. & W. and 16 per cent of the 


| 3.025 square miles north of that line. It 
| Owns a large generating station near the 


southern terminus of the line it proposes 


to sell to the applicant, and also a gravel | 
deposit near the same point which it is | 


operating under the name of St. Joe 


| Gravel Company. 


Power Is Plentiful. 
It is represented that the area to be 


| developed industrially affords excellent 


sites for manufacturing plants, that there 
is an abundant supply of water, gravel, 
and electric power, that the labor supply 
for prospective industries represents a 


| high grade personnel available at a com- 


| range 3 east, in a generally northwest- | paratively moderate cost, that plans un- | 


| der way and proposals made to prospec- 
tive occupants of the sites are such that | 
applicant may state that a group of di- | 


versified industries, such as those allied 
with the metal and rubber industries, 
manufacturers 
glass, automotive equipment, textile spe- 


cialties, etc., will be located in the sec- | 
| tion to be served and will require track 
; connections. 


| out near the proposed railroad and lots 


A townsite has been laid 


are being sold by an organization not 


connected with the applicant or its af- | 


filiations. The applicant states that there 
is a large amount of acreage adjacent to | 


| the proposed line available for develop- 


ment. The applicant believes that the | 
advantages of the area to be served by | 
its line seem to assure the success of the 
anticipated industrial development. 
Connections Described. 

The line to be acquired connects. with 
the E. & W. by means of two legs of a 
wye. At present the New York Central | 


| delivers cars on one leg of the wye and 


receives from the other. During the 
period from July 1, 1923, to June 2 1926, 


~» 


there were delivered on the wye 2,208 | 


cars of construction material used in the 


| construt@ion of the plant of the electric 
| Company. 
| March 31, 1925, 


Between July 1, 1923, and 
782 cars of coal and 45 
cars of coke were delivered on the wye, 
and from April 1, 1925, to June 2, 1926, 
2 cars of coal, all of which origi- 


2,727 
nated in the Indiana coal fields, the ma- 


jority of the shipments being from the 


south field. All of this coal was used in 
the generating plant. It is stated that 
$367,157 was paid the New York Central 
for feight delivered between July 1, 192 
and June 2, 1926. No information 


by the New York Central from the w ye 
Apparently such traffic was of minor im- 
portance. 


Inasmuch as industries will not locate 
in the territory to be served until the 
proposed railroad is in operation, and 
as the applicant’s traffic will depend on 
the extent of the industrial development, 
it can not make any estimate as to 
annual revenues or expenses. It is stated 
that a further necesasry condition to 


| the location of the industries is the es- 
The total present value of these rights | . 


tablishment of the current district freight 
under 


a division of rates. 
Costs Are Estimated. 

The electric company built 4.66 miles 
of track south of the E. & W. 
1923, and June, 1924, at a cost of 
The applicant proposes to 
acquire 3.569 miles of this trackage at 
the proportionate cost of $158,359.86. 
The cost of the extension which 
be constructed as the development in 
require, is estimated 
Estimated cost of equip- 
two locomotives and 
side dump cars, one 


at $114,610. 


$20,676.80 for four 


flat car, and one specially built steel | 
Motive power will be | 
to | 


transformer car. 
steam and may later be changed 
electricity. For the present it is pro- 
posed to finance construction by the sale 
of the subscribed stock, $52,500, at par, 
further requirements to be met by ad- 
vances by the American Company, 
will take either stock or notes at par 
for such advances. No application under 
Section 20a of the act has been filed 
by the applicant and nothing herein is 
to be construed as in anywise prejudic- 
ing or committing our action upon 
an application when filed. 

The New York Central in response to 


—— | our questionnaire states that as electric 
607,449.30 | 


power is available at a low cost industries 
should be attracted, that in its opinion 
eventually there will he sufficient traffic 


No | 


have been sub- | 
It is controlled by the American | 


of electrical appliances, | 


is } 
given as to the number of cars received 


between | 


is to} 


which | 


such | 


Banking 


\~ 7 ad h 
Foreign Exchang 
[By Telegraph.) 
New York, November 4. 
eral Reserve Bank of New 
certified to the Secretary of the 
ury the following: 


The 


November 
Federal Reserve Bank of New 
The Honorable, 
The Secretary of the Treasury, 
Sir: 
In pursuance of the provisions of See- 
tion 522 of the Tariff Act of 1922, deal- 


‘York, 


rency for the purpose of the assessment 


dise imported into the United States, we 
have ascertained and hereby certify to 
you that the buying rates in the New 
York market at noon today for 
| cies are as Shown below. 
Respectfully, 

Manager, Foreign Department. 


in N. Y. 
Ss. 


x 
¥ 


Country 


Value in U. 


Noon buyins 
Transfers 
Dolatrs. 


Rate fo 


Europe: 

Austria (schilling) ...---- 

Belgium (belga) .......«-.-. 
‘ Bulgaria (lev) Pian 
Czechoslovakia (krone) 
Denmark (krone) . 
England (pound sterling) 
Finland (markka) . 
| France (franc) Vie Waren 
Germany (reichsmath) ee 
Greece (drachma) . sem 
Holland (guilder) ............ 
Hungary (pengo) ...........-. 
| Italy (lira) Wes iN VON Oe 
| Norway (krone) .........-.. 
Poland (zloty) ar eee 
Portugal (escudo) ........... 
Roumania (leu) ........- 
| Spain (peseta) ‘ cobras 
i Swedett C(RPOMR) ........02.. 
Switzerland (franc) ......... 
| Yugoslavia (dinar) ......... 


14082 
.1390 
.007264 
029621 
.2658 
4.8453 
.025208 
0337 
.2378 
012243 
3998 
1756 
0432 
-2503 
1124 
0511 
005413 
1615 
-2670 
-1928 





Asia: 
China (Chefoo tael) ........--. 
China (Hanko tael) ......... 
China (Shanghai tael) .... - 
China (Tientsin tael) ........ 
China (Hongkong dollar) 
China (Mexican dollar) 
China (Tientsin of Peiyang dol 
| China (Yuan dollar) ......... 
| India (rupee) awe a lareis 

Japan (yen) .... 
| Singapore (S. S.) ‘(dollar ). 


6125 
-6022 
-5825 
6154 
4650 


9 
+400) 


4213 

A175 

3603 

4904 
5606 

North America: 

Canada, @@OMaAr) .......50. 22 
Cube (POOP oo. sicinsece 

| Mexico (peso) ...... 

| Newfoundland (dollar) . 


-999656 
-478000 
.998813 
South America: 
Argentina (peso) om ea 
| CEES) 6 icvescdaeeo 
Chile (peso) 
Uruguay (peso) 


9220 
* (1368 
1205 
9926 


.017666 | a population of about 3,000. 


ge | 


Tock col Improvement Covering About 35 Miles Is Estimated to 


Treas- | 


4, 1926, | 


ing with the conversion of foreign cur- | 


cable | 
transfers payable in the foreign curren- | 


| Tex. 
| der Paragraph (18) 
| the 
| from the proposed extension. 


| order, 
Cisco 
struct 


| about 


1926. 


Foreign 
Exchange 


(r EARLY 


INDEX 


TODAY’S 
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Finance 


Railroad in Texas Authorized to Extend 
Line to Farming and Petroleum District 


Require Outlay of $867,366. 


The Interstate Commerce Commission , 


on November 4 issued its certificate and 
by Division 4, 
& Northeastern Railway to con- 
an extension of its line 


Breckenridge to Throckmorton, 
35 miles. 
report, dated October 28, follows: 


The Cisco 


Tex., 


to the interstate commerce act, on Au- 
gust 5, 1926, filed an application under 
pargaraph (18) of section 1 of the act 
for a certificate that the present and 
future public convenience and necessity 


require the construction by it of an ex- | eee 
| originating on, 


| the proposed extension. 
+ expects that the 


tension of its line of railroad from 
Breckenridge to Throckmorton, a dis- 
tance of approximately 35 miles, all in 
Stephens and Throckmorton Counties, 

Permission is also requested un- 
act to retain the excess 
No repre- 


authorizing the | 


; cement, brick and lime, 260; refined and | 


from } casinghead gasoline, 2,085; pipe and oil 


The full text of the | i 
; estimated at 27.5 
& Northeastern Railway | 
| Company, a carrier by railroad subject | 


collection of duties upon merchan- | j 
and ¢ : : | nue from passengers, 


; at $20,000. 


sentations have been made by the State | 


authorities and no objection to the grant- 
ing of the application has been presented 
to us. 

has 
1920, 


The applicant’s railroad, which 
been in operation since August 1, 


| extends from Cisco to Breckenridge, Tex., 


| County 


| an area of 821 square miles with a 


a distance of about 28 miles. It con- 


nects with the Texas & Pacific and Mis- | 
Railroads at Cisco, | 
with the Wichita Falls & Southern ! 
and Wichita Falls, Ranger & Forth Worth | 


souri-Kansas-Texas 
and 
Railroads at Breckenridge. Throckmor- 
ton, 


the northern terminus of the pro- | 


posed extension, is the approximate cen- | 


ter of a roughly circular area about 60 
miles in diameter that is nearly enclosed, 
but not materially penetrated, by exist- 
ing railroads. 

Oil Field Near Propesed Line. 

It is represented that the area to be 
served comprises all of Throckmorton 
and the northwestern part of 
Stephens County; that the former has 
pop- 
and the rated has 
Woodson, 


ulation of about 7,000, 


| 21 miles from Breckenridge by the pro- 
| posed extension, has an estimated popu- | 


| lation 


| Breckenridge. 


of 1,000, and Throckmorton has 
about 12,000 acres cultivated in vari- 
proposes to establish stations at or near 
these towns, and also at least two cattle 
loading points between Woodson and 
It is stated that the ter- 
ritory has excellent agricultural possi- 


| bilities, the soil being good and 75 per 


cent of the land tillable; that there are 
about 120,00 acrese cultivated in vari- 
ous crops, such as cotton, grain, and hay; 


| that the region is underlaid in large part 


001123 | 


with coal and petroleum; that an excel- 


| lent vein of coal underlies much of the 


| and 


northwestern part of Stephens County; 
that there an oil field near 


is 


| Woodson. 


| small grain in 1926; 


| to justify the proposed railroad, and that . 


| as such dev: elopment will increase its own 
' traffic and income its attitude toward the 
| project is favorable. It states that it has 
no agreement concerning division 
rates, trackage righis, or interchange of 
traffic. 

The nature of the activities of the 
American Company is set forth in our re- 
port in Construction of Line by West 
Pittston-Exeter, 111 I. I. C. 626, 630. 
| have before us in this project, a situa- 
| tion in some respects similar to that in 
| the case cited. The same proprietary com- 
pany proposes to create a common carrie’, 
presumably primarily to serve the needs 
of the electric company, certainly so far 
as the line to be acquired is concerned, 
and at the same time deevlop a new in- 
dustrial area in which to sell electricity. 
The applicant apparently has no reason- 





or expenses, but the sponsors of a rail- 


able basis on which to estimate revenues | 


of 5 


We | fining Company 


ja day. 


road which can sustain itself on divisions | 


obtained from the connecting carrier, 
which has interposed no objection to the 
plan. Qur views on such a_ proposition 


are expressed in the West Pittston-Exe- | 


ter case, supra. We believe that the sit- 


warrant a provision in our certificate re- 


York Central Railroad Company a 10- 
year option to acquire control of the ap- 
plicant upon fair and reasonable terms, 
subject to approval by us. 
will so provide, and will also be condi- 
tioned upon the commencement and com- 
pletion of construction of the extension 
on or prior to the dates therein given. 


Grants Application. 
Upon the facts presented we find that 
the present and future public convenience 


operation in interstate and foreign com- 


of the Indiana & Michigan Electric Com- 
| pany, and the construction and operation 


of an extension thereof, together with 
certain branches, all in St. Joseph 
County, Ind., as described in the applica- 
tion, upon condition that an option as 
aforesaid be tendered by the applicant to 
the New York Central Railroad Company. 
Paragraph (18) of section 15a is not ap- 
plicable in cases where a line of rail- 
road is already constructed. Accordingly 
the applicant’s request for permission to 
retain the excess earnings will be dis- 
‘missed so far as it relates to the line 
proposed to be acquired. In our opinion 
the matters of record do not justify the 
grant of permission to retain the excess 
earnings from the proposed extension, 
|and the request relating thereto will be 
denied. An appropriate certificate and 
order will be issued. 
Additional Railroad and Finan- 
cial News will be found on Page 15. 


quiring applicant to tender to the New | 


Our certificate | 


and necessity require the acquisition and | 


merce by applicant of the line of railroad | 


uation before us in this case is such as to | 


| Balance previous day.... 


| Balance today. 


The applicant represents that, accord- 
ing to statements made by owners of 
threshing machines, Throckmorton 
County produced 1,000,000 bushels of 
that in 1925 it 
yielded 5,000 bales of cotton, and is ex- 
pected to produce 9,000 bales in 1926; 
and that undoubtedly there will be a large 
increase in the acreage of cotton and 
grain when the proposed extension is 
built to Throckmorton. The Woodson oil 
fields, discovered in 1924, now has 10 
producing wells, with an average daily 
production of 1,410 barrels. Pay sands 
are found from 500 to 4,000 feet below 
the surface. The Humble Oil and Re- 
is building a 20-unit 
casing-head gasoline plant five miles 
north of Woodson and about one mile 
east of applicant’s surveyed route. The 
initial output of this plant will be 30,000 


| gallons a day and the ultimate output is 


expected to be 80,000 to 100,000 gallons 
It is represented that without 
the proposed extension this gasoline 
would have to be pumped at least 25 
miles with great loss from evaporation; 
that the oil industry of Throckmorton 
County is in its infancy; and that with 
rail facilities provided; other casing- 
head gasoline plants and carbon black 
plants no doubt will be built. 

Estimate of Traffic. 

The applicant estimates that traffic 
the first year of operation to Throckmor- 
ton will total 7,500 bales of cotton and 
6,702 carloads of other commo7ities. 


DAILY STATEMENT 
Receipts and Expenditures 
of the 
Us. Treasury 
At Close of Business Noy. 2, 1926. 
(Made Publie Nov. 4.) 


Receipts. 

Customs receipts. ........ 

Internal-revenue er 
Income tax. 

Misc. internal 

Miscellaneous 


$1,149,980.82 


469,983.40 
2,147,769.03 
1,005,458.26 

$4,773,191.51 

50,000.00 

232,947,474.78 


rev enue. 
receipts... 


Total ordinary receipts. 
Pubilc debt receipts. ..... 


TOUB): 0.650000 2 000 + S287 90 O88 Ze 

Expenditures. 

General expenditures. .... 
Interest on public debt... 
Refunds of receipts...... 
Panama Canal..........: 
Operations in spec. accts.. 
Adj. Service cert. fund... 
Civil Service retire. fund. 
Investment of trust funds 


$4,678,465.24 
1,321,683.45 
149,826.49 
19,781.40 
588,226.34 

3 ry 809.00 
48,225.44 
303,040.00 


“$7, hi 39, 057. 


Total ord. expenditures 36 
Public debt expenditures 
chargeable against ordi- 

nary receipts... 
Other public debt exp.. 153,838.60 
; 227,977.770.33 


5 Oe ee «.<«§287,770, 666.29 





The principal items of the latter esti- | 
Grain, | 


are as follows: 
cattle and hogs, 550; cottonseed, 
200; lumber, 1,000; 


mate, in carloads, 
620; 
150; sand and gravel, 


well supplies, 500; and merchandise, less 
than carloads, 700. 
Freight reve- 
rates varying 


miles. 
nues, based on carload 

from $20 for cottonseed to $75 for gaso- 
line, is estimated at $293,505, and reve- 
mail, and express 


this estimate covers the entire revenue 
to applicant’s extended line from traffic 
as well as destined to, 


revenue will increase 
about 10 per cent each year to the fifth 


| year, and states that thereafter it should 


of Section lba of | never be less 


earnings | 


than for the fifth year. 
For the first year operating expenses ate 
estimated at $75,000, showing an operat- 
ing ratio of 24 per cent. Because of the 
short mileage and light traffic of the ex- 


| isting line, it would appear that the ex- 
| tension could be operated with small ad- 


ditional cost for conducting transporta- 
tion and for overhead expenses. The 
copy of the applicant’s income account 


filed with the return to our questionnaire | 
indicates that during the period 1921 to | 


1925, inclusive, its operating ratio 
slightly less than 73 per cent. 

ment rents are estimated at $12,000, 
Taxes $8,500, and net railway operat- 
ing income $218,005. 

The proposed line will be laid with 
75-pound rail, apparently second-hand, 
and without ballast. The cost of track- 
laying and surfacing is estimated at $1,- 
200 per mfle. The applicant expects to 
begin construction within 90 days after 


was 


A summary 


Total reserves 
Gold reserves 
Total bills and securities 
Bills discounted, total 
Secured by U. 
Other bills discounted 


Bille HOW*ME WR OHS MALKEE 666s cc cerca seeens 


U. S. Government securities, 

Bonds 

Treasury notes 

Certificates of indebtedness 
Federal reserve notes in circulation 
Total deposits 

Members’ reserve deposits 

Government deposits .... 


The average haul is | 


From the rates used and the | 
| average haul mentioned it appears that 


The applicant | 


Equip- | 
| notes, $500,000. 


S. Gov't obligations. . 


| Reserve Banks Add 
To Their Holdings of 


Bills and Securities 


Note Circulation Increases, 
and Cash Reserves and Re- 
serve Cash Show 
Declines. 


——__—_______ 6 

The consolidated statement of condi- 
tions of the Federal Reserve Banks as of 
November 3, made public by the Federal 
Reserve Board, November 4, shows an in- 
crease for the week of $70,700,000 in bills 
and security holdings and an increase of 
$24,900,000 in Federal Reserve note cir- 
culation, with declines of $19,400,000 in 
cash reserves and $5,900,000 in nonre- 
serve cash, 

Holdings of discounted bill increased 
$44,000,000; of acceptances purchased in 
open market, $24,600,000, and of Govern- 
ment securities, $2,200,000. 

Increases of $40,1000,000 and $24,600,- 
000 in discount holdings at the New York 
and Chicago reserve banks were partly 
offset by the foHewing reductions: Bos- 
ton, $8,400,000; Richmond, $6,500,000; 
Cleveland, $4,900,000, and Atlanta, 
$2,900,000. 


Open market acceptance holdings in- 
creased $23,100,000 at the New York 
Bank, and declined $3,000,000 at Boston. 
Holdings by all banks of treasury certifi- 
cates increased $1,100,000; of United 
States bonds, $600,000, and of treasury 


Federal Reserve Banks reported a 
larger volume of Federal Reserve notes 
in circulation, with the exception of 
Cleveland and Atlanta, which shows 
reductions of $4,000,000 and $500,000, 
respectively. The principal increases 
were; New York, $12,200,000; Philadel- 
phia, $4,100,000, and San Francisco 


and Chicago, $3,600,000 each. 


of changes in the principal assets and liabilities of the reserve 
banks during the week and the year ended November 


3 follows: 
Increase or decrease during 
week year 

-$19.400,000 $54,400,000 
—16,100,000 34,700,000 
70,700,000 —3,200,000 
44,000,000 39,600,000 
30,800,000 16,800,000 
3,200,000 22,800,000 
24,600,000 —10,400,000 
2,200,000 —27,900,000 
600,000 —10,400,000 
500,000 —107,300,000 
1,100,000 89,800,000 
24,900,000 42,000,000 
—4,700,000 —38,600,000 
—9,600,000 —38,300,000 
—5,600,000 2,500,000 


(All figures not otherwise mar irked | are e plus. ) 


receiving our certificate, to complete the 
line to Woodson within 180 days after 
letting the construction contract, and to 
complete it to Throckmorton within one 
year after reaching Woodson. 


Cost of Extension. 

The estimated cost of the extension 
is $867,366, and the applicant expects tu 
finance the cost thereof by selling its 
first-mortgage bonds. Its present stock- 
holders have agreed to take $200,000 of 
these bonds and the Humble Oil & Re- 
fining Company, 


sheet, among other items, shows cost of 
road and equipment, $1,487,161.03, capital 
stock plus paid certificates not issued, 
$413,517.25, first-mortgage bonds ac- 
tually outstanding, $336,000, bonds de- 
posited as collateral, $297,000, bonds held 
in its treasury, $249,000, and loans from 
the United States, $230,250. 


210 of the Transportation Act, 1920, on 
our certificates Nos. 124, 128 and 129, 71 


| I.C. C. 108 and 278, for $94,000, $31,000 


and $111,450, respectively. 


One of the conditions 


| in certificate No. 129 is: 


“None of the applicant’s assets shall 


; be used for the purpose of extending its 


| line of railroad 
| tire loan shall have been repaid in full.” 





; has 
Suspension 


2,500,000.00 | 
| tions, 


j 


| this certificate or 
| securities 
nothing herein is to be construed as in | 
anywise prejudicing or committing our | 


} what liberal. 


unless and until the en- 


No application or petition in regard to 
for authority to issue 
has been filed with us, 


action upon such applications when filed. 

The proposed extension will serve a 
large territory, mow without railroad 
facilities, and may be expected to aid ma- 


terially in the further development of | 


that area. The applicant’s estimate of 


| operating expenses is low, and its esti- 


mate of anticipated traffic appears some- 


ating expenses will be twice as much as 
estimated, and if the applicant’s expecta- 


tions as to traffic fail fully to materialize, | 
it would still appear that a fair return | 


would be earned on the investment. 


Upon the facts presented we find that 
the present and future public conveni- | 
ence and necessity require the construc- | 
tion by the applicant of the extension | 


from Breckenridge to Throckmorton, in 
Stephens and Throckmorton Counties, 
Tex., described in the application. In 
our opinion the matters of record do not 
justify the grant of permission to retain 
the excess earnings from the proposed 
extension, and the request will be denied. 


An appropriate certificate and order will | 


be neues. 


| C. ‘Reopens Hearings 
Involving Freight Rates 


The Interstate Commerce Commission 
just announced the reopening 
for reconsideration of Investigation and 
Docket No. 2653, involving 
freight rates on import iron and steel 
from gulf ports to interstate destina- 
on petitions filed by the railroads 
and by the chambers of commerce of 
Kansas City, Mo., and Kansas 
Kans, 


$100,000, both at par. | 
As of July 31, 1926, applicant’s balance | 
| Brussels, 
| classes of products are usually exhibited 


The loans | 
referred to are those made under section | 


Of the loan | 
| made under certificate No. 128, applicant | 
| has repaid $6.200 


and | 


If we assume that the oper- | the 


City, | 


Belgium to Hold Fair 
At Brussels Next Spring 


The Division of Regional Information, 
Department of Commerce, has announced 
it has been advised that the Eighth In- 
ternational Commercial Fair of Belgium 
will be held at Brussels next spring. 

The full text of the announcement 


| follows: 


The Eighth Official International Com- 
mercial Fair of Belgium will be held at 
April 11 to 25, 1927. All 


at the fair, the largest groups generally 
including foodstuffs, machinery of all 


| kinds, household appliances, and furni- 
; ture and textiles. 


Requests for space can be made to the 
executive committee, 19 Grand Place, 
Brussels, Belgium. The price of the 
stands is fixed as follows: Space 3 by 4 
meters in the gardens at 800 francs 
(about $22); space in the halls, in sec- 
tions of 6 square meters, 70 to 100 
francs per square meter; outdoor space, 
with a minimum of 5 square meters, 50 
francs per square meter. 

Space costs are payable one-half with 
the request for space and the remain- 
ing half before February 15. 


L. & N. R. R. Would Use 
Tracks Circling Mobile 


The Louisville & Nashville Railroad 
has applied to the Interstate Commerce 
Commission for authority to operate over 
the tracks of a railroad built by the 
Alabama State Docks Commission, which 
connects the L. & N. with the Gulf, 


| Mobile and Northern Railroad. 


The exercise of such trackage rights, 
application says, will enable the 
L. & N. to operate through freight 
trains around the city of Mobile instead 
of operating through the congested part 
of the city. 


Lawrence Stern 
and Company 


231 So. LaSalle Street, Chicago 


BOARD OF DIRECTORS 
WILLIAM WRIGLEY Jr., Chairman of the 
Board of William Wrigicy )r. Company 


JOHN HERTZ, Chairman of the Board of 
Yellow Truck @ Coach Manufacturing Co. 


JOHN R. THOMPSON, Chairman of the 
Beard of Joha R. Thompson Company 


ALBERT D. LASKET., Chairman of the 
Board of Lord & Thomas and Logan 

STUYVESANT PEABODY, President of 
Peabody Coal Company 

CHARLES A. McCULLOCH, President of 
The Parmelee Cotipany 

HERBERT L. STERN, President of Balaban 
& Katz Corporation 

ALFRED ETTLINGER, Vice President 

JOSEPH J. RICE, Vice President 

LAWRENCE STERN, President 


This company conducts ageneral securities 

business, originating and participating in 

high-grade investinent issues and devo f 

special attention to first mortgage re 
estate bonds. 





pama™™ 10 (oo 


Stock 


Sales 


Suit Involving Sale 
Of Stock Remanded 
To State Jurisdiction 


District Judge Bases Ruling 
on Fact Two Defendants 
Live in Same State as 


Plaintiffs. 


L. H. DUNCAN AND Rorert A. HAGEN V. 
Epna H. MacMartIN SLOANE AND 
ALEx FRASER AND Eva E. VICKERY, 
RESPECTIVELY, EXECUTOR AND ExEcU- 
TRIx OF THE EsTATE OF GEORGE E. 
MAcMARTIN, DECEASED; DISTRICT 


Court, WESTERN D1sTRICT, WASHING- 


Ton; No. 5545. 


The cause was remanded to the State | 


court in this case upon showing that two 


the defendants, who were indispen- | 
< ancillary bill or a dependent suit, draw 


sable at the time the suit started, were 
citizens of the same State as the plain- 
tiffs. 


peared for the plaintiffs; Bates 
Peterson for the defendant; and Oakley 
& Thompson for the removing defendant, 
Sloane. f 

The full text of the opinion, by Judge 
Cushman, follows: 

In the District Court of the United 
States for the Western District of Wash- 
ington, Southern Division. 


which is one for specific performance, 
with an alternative prayer for damages. 

Plaintiffs and the defendants, executor 
and executrix, are citizens of the State 
of Washington. 
MacMartin Sloane is a citizen of the 
State of New York. 

Contract to Sell Repudiated. 

The complaint avers that the remov- 
ing defendant Sloane is a_ residuary 
legatee of George E. MacMartin, and 


that the two were joint owners of cer- | 


tain shares of stock in a corporation; 
that the deceased was the owner of cer- 
tain other shares—his interest in both 


blocks of stock passing under the will | 
to the defendant Sloane; that the other | 


defendants are the executor and execu- 


triv of the will of the deceased Mac- | 
Martin; that the defendant Sloane by | 


telegraph, accepted a telegraphic offer 
of plaintiffs to purchase all of the shares; 
that thereafter the other defendants, the 
executor and executrix of the estate, 
agreed to sell the shares, which formed 
a majority of the stock of the corpora- 
tion, to plaintiffs on the same terms; 
that at the time of the execution of the 
latter agreement the plaintiffs paid to 
the executor and executrix $1,000 upon 


the purchase price; that the defendant | 
Sloane has repudiated her contract to | 


sell and has notified plaintiffs that she 
refuses to abide thereby or to comply 
with the terms thereof. 

The prayer of the complaint, is as fol- 
lows: 

«“* * * plaintiffs pray the judgment 
and decree of the court directing the 


defendants, ordering said defendants to 
comply with the terms of their said 


contract for the sale thereof to said 
plaintiffs in «ccordance with said terms, 
and for such «ther and further relief 
in the premises as to the court seems 
equitable and just, and in the event the 
said contract of the said defendants for 
the sale of said stock to said plaintiffs 
cannot be specifically performed, award- 
ing unto said plaintiffs damages for the 


breach thereof, together with plaintiffs’ | 


costs herein.” 


Terms of Contract Cited. 


sell, signed by the executor and execu- 
trix, is as follows: 

“It is further understood that the 
executor and executrix of said estate 
shall hold said stock until decree of dis- 
tribution in the above estate is made to 
the said residuary legatee, and there- 


after said stock is to be held by the first | 
party, Edna H. MacMartin Sloane, either | 


personally or in escrow as she may de- 
sire until the said stock is fully paid.” 
The petition to remove, recites: 
“* * * That subsequent to the insti- 
tution of this action and on the 25th day 
of June, 1926, a decree of partial dis- 


tribution was entered by the Superior | 
Court of the State of Washington for | 


Pierce County in the probate proceed- 
ings therefore instituted therein to pro- 
bate the last will and testament of the 
said George E. MacMartin and that by 
such decree the said shares of the capital 


stock of the Standard Steam Laundry, | 
referred to in the complaint, were de- | 


creed to be the property of the petitioner, 
and by such decree the defendants Alex 
Fraser and Eva V. Vickery were di- 
rected to deliver said shares of stock to 
your petitioner. That pursuant to the 
terms of said partial decree of distribu- 
tion, the defendants Alex Fraser and Eva 
E. Vickery have delivered to petitioner 


at the present time full control and pos- 
session thereof, and the defendants Alex 
Fraser and Eva E. Vickery, by reason 
thereof, have no control over or ‘inter- 
est, either actual or nominal in 
shares of stock, and that by reason 
thereof, said defendants are not even 
necessary parties to this action.” 

Plaintiffs do not deny this allegation 
of the petition for removal. 

Cases Cited to Support Claims. 

Plaintiffs cite: Walden v. Skinner. 
101 U. S. 577; 25 C. J. 754; New Orleans 
v. Whitney, 188 U. S. 595; Memphis 
Street Railway Co. v. Moore, 243 U. S. 
299; Mexican Central Railway v.. Eck- 
man, 187 U. S. 429. 

Defendant Sloane, cites: 
Pa. R. Co., 294 Fed. 911; 


Burt v. Mo. 
Fienup v. 


Kleinman, 5 Fed. (2nd) 137; Salem Trust | 


Co. v. Manufaccurers Finance Co., 264 
U. S. 182; Bacon v. Rives, 10€ U. S. 99: 


Union 254 U. S. 177. 


Even if the court may consider upon | 


this motion, the undenied allegation of 





The defendant Edna H. | 


| those 
| notes given by August Kadow, the de- 


| any 


| demanded a jury trial of said 
which motion was overruled and excep- | 
The master proceeded to | 


| Cyc. 560. 


| ceedings. 
said shares of stock, and that she has | 


| 264 U. S. 182, is not in point. 
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Jurisdiction 


Suit on Notes, Filed by Receiver of 


Fraud Said to Annul 
Stock Subscription 


Corporation and Creditors 
Cannot Collect on Con- 
tract to Buy. 


Epwarp G. KirsBy, AS RECEIVER OF THE 
ZENITH TirRE & RUBBER COMPANY, V. 
Avucust Kapow; District Court, 
NorTHERN District, On10, No. Ea. 
300. 


After discussion of the problem, the | 


court held in this case that an equitable 
receiver in bankruptcy may, by filing an 


to the equity court jurisdiction of cases 


| against third persons indebted to the re- | 


A. O. Burmeister and J. H. Gordon oP. 
and | 
| participate in the distribution of it. 


ceivership estate and not asserting a 
claim against that estate or desiring to 


The court also held that a corporation 


| cannot claim to be a bona fide indorsee 


of negotiable paper, where the payee is 
a corporation acting as selling agent of 
the endorsee’s stock, and the same per- 


| son is the promoter and managed of 
_ | both corporations. 
Plaintiffs move to remard the suit, | 


Further holdings, concerning false 
representations, are that in order to de- 
clare a contract voidable it is sufficient 
in law if the false representation was 
merely one of the inducing causes and 


not the sole one; and that advertisements | 


in a paper, used to give color to oral | against him, unless the instant case is 
1 , Ss Sb 


| misrepresentations, may themselves be 


false representations. 
The court further holds that a demand 


to return money, on the ground that it | 
had been given under misrepresentations, | 
would be a good consideration to sup- | 


port an accord and satisfaction. The 
court finally holds that a stock subscrip- 
tion secured upon a condition precedent, 


or by fraud, may be canceled, and the | 


cancellation will be valid as against the | mands against third persons. 


corporation or its creditors. 


The full text of the opinion, by Judge | 


Wastenhaver, follows: 
In an original suit, brought by Harry 


| S. Barfield v. The Zenith Tire & Rubber | 


Company, the plaintiff herein, Edward 


G. Kirby, was appointed receiver of all | 


the assets of 
assets 


said company. 
were three 


Among 
promissory 


fendant herein, payable to the Corpora- 
tion Securities Company of America. 
On June 22, 1922, the said Kirby, as 


receiver, filed herein, by leave of court, | 


what is called an ancillary bill, against ; < : ; 
| that a court of equity, having appointed 


said Kadow. It is in form a petition to 


| recover a money judgment on said notes. 


On October 1, 1922, said Kadow filed an 


| answer to said ancillary bill, and later, 
| on June 4, 1923, an amendment to said | 


answer. The issues thereby raised are 


: | purely legal, and involve the plaintiff’s | 
specific perfurmance of said contract by | 


right to recover. 


| Issues Are Referred 
agreement as hereinabove set forth, and | 
that said defendants enter into a proper | 


To Special Master 

On April 23, 1923, on motion of said 
Kirby, without any appearance or con- 
sent by Kadow, the issues arising thereon 


special master, with instructions to hear 


| the testimony and submit separate find- | 


ings of fact and conclusions of law, and 


taken by him. 
Prior to such reference, said Kadow 
had, on April 20, 1923, filed a motion 


| asking that the issues should be sub- 
| mitted to a jury for its determination; 
One of the terms of the contract to 


but neither the order or reference, nor 


At the first appearance before the spe- 
cial master, and before the taking of 
testimony, Kadow, by his counsel, again 
issues, 


tions noted. 
execute said reference, heard the testi- 


; mony, made findings of fact and conclu- 


sions of law, and filed his report with 


the testimony taken, February 8, 1926. | 
Numerous exceptions thereto have been | 


taken by both parties, directed to the 
special master’s findings of fact and 
conclusions of law. 

On April 26, 1926, Kadow filed an ad- 
ditional motion, reciting that the case 
made by said ancillary bill was legal in 


| its nature, and that he was entitled to 


the petitioner that all the shares have 


yet the controversy as disclosed by the 
complaint, is one in part with the de- 
fendants, executor and executrix. A 
majority of the stock of the corporation 


| being the subject matter of the contract. 


specific performance may be decreed. 36 
A decree of specific perform- 
ance may be enforced by contempt pro- 


(the allegation of which may be consid- 
ered where against the interest of the 


moving party), it is made clear that the | 


shares were at the time of commoncing 


| suit in the possession of the executor 
said 


and executrix. Therefore in a suit for 
specific performance, at that time they 
were indispensable parties. Wilson v. 
Oswego Township, 151 U. S., 56; Salem 
Trust Co., v. Manufacturers Finance Co., 
Not only 
because of th difference in the terms of 
the contracts in the two suits, but be- 
cause the depositary there held only 


| money subject to the determination of 


the suit, not as here: The majority of a 
particular stock, a res. 

To consider at th‘s time the effect upon 
the rights of the plaintiffs and defendant 
Sloane of the quoted provision of the 
contract which, by the petition for re- 
moval, it appears was not carried - out 


| until after the beg:.ning of the present 
Niles-Bement Pond Co., v. Iron Moulders | 


suit, would b. to decide the merits of the 
case on a motion to remand. 
Motion to re nand is granted. 
October 11, 1926 


| fact that equitable 


a | court 
were referred to Curtis T. Johnson, a | brought in other forums against its re- 


; 5 | puted 
| to report therewith all the testimony | as c. diduen the 


other order shows action thereon | 
| by the court. 





| court, 





By the petition for removal | 


have the issues tried and determined by 
a jury, and asking that the same be 
transferred to the law side of the court 
and so tried. He also protested in this 
motion that this court is without jurisdic- 
tion to weigh and examine the evidence 
sent up by the special master or to enter 
a personal judgment against him in ac- 
cordance with said master’s findings and 
conclusions. 

Inasmuch as the cause of action stated 
in said ancillary bill, and the issues made 
by the answer thereto, are purely legal, 
it would seem, on first impression, that 
the defendant was and is entitled to a 
jury trial. If he was entitled to such 
a trial, it is clear that it has not been 
waived. See Wm. Edwards Co. v. La 
Dow (6 C. C. A.) 230 Fed. 376. 

His demand for a jury trial finds some 
support in the same case, and also in 
Hale v. Allinson, 188 U. S. 56, 71-2, 80-1; 
same case below (C. C.) 102 Fed. 790; 
106 Fed. 258 (3 C. C.); Bailey v. Tilling- 
hast (6 C. C. A.) 99 Fed. 201; Kelley 
v. Gill, 245 U. S. 116. 

By the Seventh Amendment to the 
Constitution, the right of trial by jury 
is‘ preserved in all actions at law when 
the amount in controversy exceeds $20. 
In Secs. 566 and 648 E. S. (Sees. 1583 


vided that all issues of fact shall be tried 
to a jury, except in cases in equity and 
in admiralty and of maritime jurisdiction. 


| Court Has Jurisdiction 
| Only in Equity Cases 


Hence, defendant is entitled to a jury 
jury trial and this court is without juris- 
diction to render a personal judgment 
It fundamental also 


1s 


one in equity. 


| that whether a case is one at law or in 

| equity, is to be determined by the correct | 
| understanding of these respective terms | 
at the time the Constitution was adopted. | 


An outstandig difficulty in makirg 
such a determination results from the 
receiverships were 
then comparatively few and limited in 
scope and did not involve, as now, vast 
estates with innumerable claims and de- 


It is urged that the instant case is 


one in equity because this court, having 
jurisdiction originally to appoint a re- 


receiver with respect to the estate, as 


well as all claims against the receiver, | 


and that this proposition, admittedly 
sound, includes jurisdiction and power to 
hear and determine actions of this na- 
ture against third persons indebted to 
the receivership estate. 

The dispute here revolves around the 
last proposition. It is undisputed law 


a receiver, has full power and jurisdic- 
tion to determine in the original cause 
all controversies with respect to the 
property as to which the receiver has 
taken possession and also that no person 
having a claim or demand against that 
property or asserting a right to partici- 
pate in its distribution, can, without 
the consent of that court, sue the re- 
ceiver elsewhere or carry on litigation 
in any other forum, involving that 
property. 

Except as authbrized by 
of equity may enjoin actions 
ceiver, even though such suits are merciy 
to establish against the receiver a dis- 
demand and do not involve an 
receiver’s posses- 
Sabin, 149 U. S. 
Barbour, 


sion. See Porter v. 
473, 479; Barton v. 
S. 126. 


Converse of Principle 
Now to be Decided 

That is now asserted is the converse 
of the proposition, i. e., that an equitabie 
receiver may, by filing an ancillary bill 
or a dependent suit, draw to that court 
jurisdiction of cases against third per- 
sons indebted to the receivership estate 


and not asserting a claim against that | 
estate or desiring to participate in the | 
| distribution of it. 





104 Uz | Congress, 


Negotiable 
Paper 


much narrower, The only point arising 
on the record and expressly decided was 
whether, on the special facts presented, 
2 Federal court of equity had jurisdic- 
tion in the absence of diversity of citizen- 
ship and when the amount in controversy 
is less than $%,000. 


Other Grounds Found 
For Jurisdiction 

It would seem that it had indepedent 
jurisdiction, on the ground that the case 
arose under the Constitution and laws 
of the United States, the plaintiff being 
a receiver who derived his authority from 
that source by virtue of his appointment, 
and that diversity of citizenship and the 
jurisdictional amount were not essential. 
See White v. Ewing (6 C. C. A.) 66 Fed. 
2; Texas & Pacific Ry., Co. v. Cox, 145 
U. S. 598. 

The question troubling the lower court 
was whether, as a result of certain 
amendments to the statutes conferring 
jurisdiction on the Federal courts, the 
limitation as to the amount in contro- 
versy had not also been applied to cases 
arising under the Constitution and laws 
of the United States. 

It should be noted that Price v. Abbott, 


| 17 Fed. 506 and Armstrong v. Trautman, 
and 1554 U. S. Comp. Stat.), it is pro- | 





This, it is urged, is a different propo- | 


sition. 
claimant is, in effect, seeking to partici- 


In the first class of cases, the | § p 7 
| it is said that Congress might have con- | 


pate in property within the possession | 


and under the control of the court, and 
it is plainly within the power of that 
as condition precedent to 
right of participation, to settle and de- 
termine, as a part of tha‘ case in equity, 
the claimant’s right or title to such par- 
ticipation. In the second class of cases, 


| it is urged that the court has not posses- 
been delivered t>» the defendant Sloane, | 


sion of any property, but is asserting 
a claim or demand against some one 
not a party to the suit, or, in other 
words, is seeking to get possession of 


| exercised in this case, but had expressly | 
| Hence 


suck | 


property adversely held, or to recover | ; 139 
defendant; but a different conclusion, if 
| wrong, might require two appeals and 


a judgment which may be levied on the 


property of some stranger. 


This argument finds some support in 
Kelley v. Gill, 245 U. S. 116, in which it 
is said that the possession of notes or 
choses in action by a trustee in bank- 
ruptcy is not possession, constructive vr 
actual, by the bankruptcy court of the 
property or indebtedness owing by a 
stranger. This distinction does not seem 
to me to be fanciful. 

The contention that the instant case is 


one in equity, because ancillary to an | 


original suit in equity, is rested upon 
White v. Ewing, 159 U. S. 36, and de- 


apply it. 

This case, it is said, holds, in effect, 
that disputed claims by the receiver 
against third persons, may be recovered 
by an ancillary proceeding and that the 


jurisdiction acquired in the original case | 


confers full jurisdiction of any and ali 
controversies, legal or equitable, and that 


this jurisdiction includes also the right | 


to determine the issues arising therein, 
according to the rules and practice of 
courts of equit,, rather. than courts of 


trial or a purely legal cause. 


The exact point decided, however, was | 


36 Fed. 275, the two cases cited in the 
opinion of Mr. Justice Brown in White 
v. Ewing as being diréctly in point, 
where actions at law brought by a re- 
ceiver of a national bank, and involved 
no question broader than that above 
stated. The opinion, however, does not 
base jurisdiction upon this narrow 
ground, but upon the jurisdiction ac- 
quired in the original suit. : 
The various Federal courts which 
have since considered this question, are 
nearly unanimous in attributing to 
White v. Ewing the broader scope and 
effect. They regard it as an express au- 
thority supporting Mr. Justice Gray’s 
dictum in Porter v. Sabin, supra, at p. 
479, to the effcct that the jurisdiction 
acquired in an original suit confers juris- 
diction likewise in actions by its receiver 
in cases at law, and that it is within the 


| discretion of the court to determne the 
| same by reference to a master or other- 


wise, in accordance with the rules and 
practices of a court of equity, and that 
the right to a jury trial is not preserved. 


| See Peck v. Elliott (6 C. C. A.) 95 Fed. 
ceiver, and having done so, draws to it- | 


| self power to determine all claims of the 


10; Cunninghom v. City of Cleveland 


| (6 C. C. A.) 98 Fed. 667; Ross v. South- 


ern Malleable Casting Co. (C. C.) 72 
Fed. 957; Hollander v. Heaslip (5 C. C. 
A.) 222 Fed. 808; Hume v. City of New 


| York (2 C. C. A.) 255 Fed. 488. 


Actions Are Limited 


To Court’s Territory 

Upon first impression, this conclusion 
seems in conflict with Hale v. Allinson, 
supra; but the distinction pointed out in 
Hollander v. Heaslip is substantial, i. e., 
that ancillary jurisdiction does not ex- 
tend beyond the territorial jurisdiction of 
the court appointing the receiver, and 
that when the receiver goes outside of 
that territorial jurisdiction, he must pro- 
ceed as in an original action. 

This distinction was in effect noted and 
applied by my associate, Judge Killits, 


| in Kirby v. Wilson, 9 F. (2d) 204, hold- 


ing that the venue and process sections 


| of the Judicial Code applied to an an- 
statute, a | 


cilliary bill. 


The cases of William Edwards Co. v. | 


La Dow, supra, and Kelley v. Gill, supra, 


| are distinguishable upon another ground. 


They were proceedings in bankrupicy, 
and it has been uniformly held, both un- 
der the Bankruptcy Act of 1867 and the 
Act of 1898, with its amendments, that 

by special alae, had 
limited the jurisdiction of a court of 
bankruptcy in actions to recover prop- 
erty adversely held or to recover against 


persons indebted to the bankrupt’s es- | 
| tate, so that in all such cases a plenary 
| and independent action is required, and 


also that certain limitations were im- 
posed as to jurisdiction. 


See Sec. 23b. Bankruptcy Act 1898. | 
Fox, 264 | 


See also Taubel, ete., Co. v. 
U. S. 426; Bardes v. Hawarden Bank, 
178 U. S. 524, in which these provisions 


| of the several bankruptey acts and prior | 


decisions construing the same are cited 
and fully reviewed. In Taubel v. Fox 


ferred power of the nature sought to be 


refrained from so doing. 


My conclusion, in view of the several | 
| decisions of the various Circuit Courts | : 
| titled to recover thereon. 


of Appeals, above cited, construing and 
applying White v. £wing, is that this 
proceeding is a case in equity. 

If this conclusion is not sound, it is 
none the less the one which should be 
adopted for purposes of convenience. 
This question can be reviewed and cor- 
rected on appeal from a final decree 
upon the inerits without prejudice to the 


considerable delay in disposing of the 
merits of the present controversy. 
For this reason, it is deemed proper 


| to resolve all doubts on this question in 


plaintiff’s favor and to proceed to con- 
sider and determine all meritorious ques- 
tions arising upon exceptions to the spe- 
cial master’s report. 


| De fendant Excepts 


| plaintiff 


| S. 512; 


To all Findings 


Coming to the merits of the case, we 


| find that the defendant has excepted to 
cisions of various Circuit Courts of Ap- | 
| peals and District Courts, purporting to | 


every finding of fact and conclusion of 
law made by the special master, and that 
has excepted to every part 
thereof which is adverse to any of his 
contentions. 
ing been made without defendant’s con- 
sent, and the issue being properly triable 
only to the court, it follows that none of 
the findings of fact and conclusions of 
law are binding until after approved and 
adopted. See Kimberly v. Arms, 139 U. 
Davis v. Schwartz, 155 U. S. 
631; Dickinson vy. Thum (6 C. C. A.) 3 


| F. (2d) 570. 
law, including the right to deny a jury | 


Inasmuch, however, as the testimony 
was taken orally before the special mas- 
ter, his findings, so far as based upon the 


| the 


The order of reference hav- | 
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credibility of witnesses, is entitled to 
that respect and no more, which is ac- 
corded on appeal in an equity case when 
the judge below has heard the testi- 
mony orally. See Dickinson v. Thum, 
supra; Grossberyer v. Goodrich Rubber 
Co. (6 C. C. A.) 8 F. (2d) 964; Oehring 
v. Fox Typewriter Co. (6 C. C. A.) 272 
Fed. 833; In re Snodgrass (6 C. C. A.) 
209 Fed. 325. 

As to such findings of fact made by 
the special master which I am obliged 
to disapprove, my conzlusion rests largely 
upon inferences from documents and ad- 
mitted facts or upon the testimony of 
the defendant Kadow, who has been cer- 
tified as fully worthy of credit. 

The special master’s first six findings 
of fact are fully supported by the evi- 
dence and are fully approved and 
adopted. The title to the notes sued on 
is in The Zenith Tire & Rubber Company, 
of which plaintiff is receiver. This find- 
ing is made and approved without regard 
to plaintiff’s contention that defendant’s 
answer, under New Equity Rule 30, has 
not put in issue plaintiff’s title to these 
notes. 

The case was tried and the special 
master’s findings made upon the assump- 


| tion that such title was in issue and, in 


order to sive the defendant the benefit 
of this contention, if desired, an amend- 
ment to the answer would be permitted. 

I concur also fully in the master’s find- 
ing and conclusion that plaintiff is not 
a holder in due course such as bars de- 
fendant from any and all defenses good 
as against the original payee. The notes 
were not endorsed by the payee and 
hence, under Sec. 8154 H. S., plaintiff 
does not become a holder of negotiable 
paper taken in due course and without 
notice of defenses. : 

Moreover, the tranfer or assignment 
proved an relied on, was not executed 
until after the several notes became due. 
Finally, as is stated in the special mas- 
ter’s findings Nos. 4 and 6, the payee, 
Corporation Securities Company, was a 
selling ‘agent, and that the control of 
the two were so far in common that each 
is chargeable with knowledge and notice 
of facts within the knowledge of either 
of said corporations. 


Both Corporations 
Directed by One Man 


It is quite evident that both corpora- 
tions were instrumentalities merely for 
the stock selling operations of one Fred- 
erick W. Metzger, who promoted and ap- 
parently managed and directed both of 
them. . 

Upon careful consideration, I am un- 
able to approve or adopt the speciai 
master’s remaining findings of facts and 
conclusions of law. In my opinion, two 
defenses are made out, viz. (1) that de- 
fendant was induced to purchase the 
shares of stock and to give therefor 
the notes sued on, in reliance upon cer- 
tain false and fraudulent material mis- 
representations of fact, and (2) that the 
second and satisfaction pleaded in the 
third defense of the answer, is sustained, 
whereby, in settlement of the differences 
between the parties, there was issued and 
delivered to defendant and accepted by 
him, shares of stock in the par value of 
$5,000. 

The evidence supporting these defenses 
need not be fully reviewed. Upon care- 
ful consideration, I am of opinion that 
this evidence sustains the following false 
and fraudulent misrepresentations, viz., 
that the Zenith Tire & Rubber Company 
had purchased valuable Swinchart pat- 


| ents; that Mr. Seiberling of the Good- 


year Tire & Rubber Company, well 
known in the rubber tire industry, was 
one of the largest stockholders of The 
Zenith Tire & Rubber Company; that 
General Motors Company, well 
known in the automobile industry, had 
agreed to take all of the tire output 
of The Zenith Tire & Rubber Company; 
and that The Zenith Tire & Rubber Com- 
pany had purchased a large and valuable 
tract of land close to Cleveland, Ohio, 
on which it was about to build a large, 
valuable, up-to-date tire producing plant. 
All of these representations were false 
and fraudulent; were misrepresentations 
of material facts calculated and intended 
to induce defendant to purchase this 
stock and give the notes sued on; and 
that he relied thereon in making his 
subscription and in giving the notes. 
it follows tha. his contracts to 
purchase and these notes were procured 
by fraud, and that plaintiff is not en- 


The special master finds, that the mis- 
representation as to the stock interest 
of Mr. Seiberling was made. that it was 
> aterial and fraudulent; but he further 
finds that it was not made on December 
19, 1919, when the defendant made his 
first contract to nurchase and gave the 
first note sued on, but only on January 
12, 1920. when he made his second con- 
tract and gave the second and third notes 
sued on, and further finds, as a conclu- 
sion of law, that. although false and ma- 
terial, Kadow did not rely thereon, but 
on a collateral promise of onc Reeves, 
a selling arent, to resell the same if 
Kadow. at any time within six months 
thereafter was not satisfied with | the 
purchase. 

The master’s conclusion of law is dis- 
approved. It is not necessary that de- 
fendant should have relied upon or been 
induced solely by this false repres7nta- 
tion to make the contract and give the 
notes. It is sufficient in law if the false 
representation was .one of the inducing 


| causes of the transaction, and, upon the 


special master’s finding of fact, it was 
of this nature, as to the last purchase 
and the ratification on that date of the 
first purchase. 

It is not shown that Kadow knew the 
falsity of this representation, and hence 
it is not controlling that, as an addi- 
tional protection or inducement, he asked 
and obtzined this promise from Reeves, 
the selling agent. 

Nor am I able to adopt the special 
master’s finding that this misrepresen- 
tation as to Seiberling’s stock ownership 
was not made at the time of the first 
contract, December 19, 1919, 





Bankrupt, Held in Equity 
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One False Statement 


Held to Caneel Deal 


Misrepresentation Need Not 
Be Whole Ground for Pur- 
chase, Is Ruling. 


dence is introduced to vebut Kadow’s tes- 
timony with respect to any of these mis- 
reprepsentations. His credibility as a 
witness is vouched for by the special 
master. 

As I read his direct examination, he 
repeatedly, clearly, and explicitly states 
that this representation, along with the 
others, was~made to him in December, 
at the time of the first transaction. 


It is true, on cross-examination, in an- 
swer to a question, he says that it was 
in January and not in December that 
this misrepresentation was made, and if 
the evidence rested there, I should be 
obliged to adopt the master’s conclusion; 
but an examination of the several adver- 
tisements in the Toledo Blade, all of an 
earlier date than December 10, 1919, com- 
pels the adoption of Kadow’s testimony 
in chief. All of these advertisements 
were published with authority, and The 
Zenith Tire & Rubber Company would be 
held responsible therefor, even though it 
had taken these notes from the payee 
before maturity. 

They are reeking with fraud. It seems 
impossible to any candid mind to excuse 
them on the assumption that they were 
legitimate puffing or prophecy. 

Among other things, it is said: “Men of 
long and broadly successful experience in 
the rubber business have become Zenith 
officers and directors, approving and 
working to execute these plans.” 

In all these several advertisements the 
name is not given of a single officer or 
diréctor. It develops that none of them 
were men of this type, but evidently this 
advertisement was inserted to give color 
to the false representation made to the 
defendant as to the connection of Seiber- 
ling with the company, and also as to 
the reprpesentations as to the connection 
of Swinehart and the ownership and con- 
trol of his patents. , 

I disagree with the master that the 
evidence shows Swinehart had such a 
connection with this company as was 
represented, much less that valuable 
patents owned by him, of the importance 
represented, were owned or controlled by 
the company. The last statement is with- 
out any foundation in fact, and as made, 
was not only fraudulent, but calculated 
to be influential. 

The point, however, is that these ad- 
vertisements, prior to December 19, 1919, 
were pointing out the connection of men, 
long and broadly successful in the rub- 
ber business, with the company; and in- 
asmuch as none other than Swinehart 
and Seiberling figured in the representa- 
tions made to Kadow, the inference be- 
comes irresistible that these names were 
used in the first transaction in December 
with him. In another advertisement it 
is said: “Among them are men of life 
experience and of highest standing in 
the rubber business.” 

Statements are made in several ad- 
vertisements leaving no other impression 
on the ordinarily careful purchaser that 
The Zenith Company had purchased a 
tract of 236 acres for a parent fac- 
tory in Cleveland and was _ building 
a plant of magnificent proportions, pic- 
tured and illustrated. It is said: “Zenith 
tires are to be the height of perfection, 
manufactured in the new million dollar, 
236-acre plant in Cleveland and in branch 
factories to be bought outright for cash.” 

It is further said: “Its capacity is al- 
ready probably oversold,” thereby giving 
color to the false statements made by its 
selling agent, that the General Motors 
Company had agreed to take all of its 
output. 

The third defense of the answer, -the 
so-called accord and satisfaction, rests 
primarily on the testimony of Walter M. 
Fisher, Clyde L. Deeds, August Kadow, 
and certain documentary exhibits. Here 
again, the evidence need not be reviewed 
in detail. It appears that late in Feb- 
ruary or early in March, 1920, Kadow 
received notice from the Corporation Se- 
curities Company, the payee on_ these 
notes, and the corporate name of the sell- 
ing agent, that he had subscribed for all 
the stock as now claimed, and he replied 
immediately, disputing this claim. 


Part of Purchase 


Said to be Conditional 

As testified by him, he had understood 
that he had in fact only agreed to take 
unconditionally, stock of the par value 
of $5,000, and that, as to the rest of his 
subscription, it was conditional. To use 
his own words, he had merely an option 
to take the rest of the stock. 

This may or may not be true. The tes- 
timony would not support a finding to 
this effect, in view of the three notes 
given by him and the agreement of 
Reeves, the selling agent, to result the 
same under certain conditions. It cannot 
be said, however, that Kadow’s conten- 
tion was frivolous and does not amount 
to a genuine dispute as to whether or 
not his contract was absolute and un- 
conditional or that his notes were to be 
for the return of the $5,000 previously 
was of such a nature as would furnish 
a sufficient consideration for an accord 
and satisfaction. 

Some time thereafter he placed these 
matters in charge of his lawyer, Clyde 
L. Deeds. This lawyer made demand 
for the return of the $5,500 previously 
paid by Kadow, basing the demand on 
the ground that Kadow had been induced 
to make these payments by fraudulent 
misrepresentations. From what has al- 
ready been said, it is clear that this con- 
tention was not frivolous, and of itself 
would be a good consideration to support 
an accord and satisfaction. 

It is clear that at some time or an- 


Petroleum 


Reserves 


the selling agent, Kadow agreed to ac- 
cept stock in The Zenith Tire & Rubber 
Company of the par value of, $5,000. in 
consideration of what he had paid, and 
that all further obligations on his part 
were to be cancelled and his further de- 
mands released. Certificates for this 
arhount were issued and delivered to 
him, one for 200 shares in March, 1921, 
and the others in August, 1921. 

At some time or another, Fisher, the 
auditor of the Corporation Securities 
Company, with the knowledge and ap- 
proval of Frederick W. Metzger, made 
cancellation entries of the stock subscrip- 
tions of Kadow. It would seem that 
Fisher made these cancellation entries 
prior to November, 1920, and the first 
stock certificates was not issued until 
March, 1921. 

In the meantime, notice had been given 
to Kadow that the notes were cancelled 
pursuant to their provisions, and the 
money previously paid by him was for- 
feited. 

Except for the confusion as to dates, 
no doubt would be entertained, I fancy, by 
any one, that the accord and satisfaction 
is fully proved. I do not regard these 
confusions as to dates material or con- 
trolling. Kadow started the controversy 
in the early part of March, 1920, as is 
evidenced by his letter. Deeds testifies 
that he had been discussing the matter 
off and on from the early part of 1920 
with Reeves at the Toledo office, 

The most probable inference is that 
Reeves took the matter up with Fisher 
and Metzger and that the proposition to 
issue $5,000 par value of stock and cancel 
the subscriptions was agreed to during 
the year 1920 and cancellation entries 
made as testified by Fisher, but that the 
certificates themselves were not issued 
and delivered until these latter dates, and 
only then as a result of the continued 
activities of Kadow’s counsel and new 
intervention on the part of Reeves. 

By the terms of the notes sued on; 
Kadow was not entitled to any certifi- 
cates until the notes were paid. The 
payee was entitled to cancel these notes 
for failure to pay instalments as they 
accrued, and to keep the $5,000 previously 
paid by Kadow. 

Notice Was Served 


Notes Would be Cancelled 

Notice to this effect was in fact given 
in January, 1921, before any of the 
stock certificates were issued and deliv- 
ered. The inference is irresistible that 
the stock certificates would not have been 
issued except as a result of some acocrd 
and satisfaction, and none other is sug- 
gested or is probable, except the one 
pleaded and supported by the testimony 
in the case. 

The delay and confusion is attributable, 
I think, to the general reckless nature 
of the business methods of The Zenith 
Tire & Rubber Company and is not in- 
fluential in repelling the probative effect 
of the testimony of several . witnesses 
that such a settlement and adjustment 
was in fact made. 

Plaintiff’s contention that a stock sub- 


-Scription, according to the Delaware law, 


under which the Zenith Tire & Rubber 
Company and the Corporation Securities 
Company, were organized, cannot be can- 
celled, except in a certain way, and that 
this cancellation is not in conformity 
thereto, has been fully considered. 

In all material respects, the Delaware 
statute does not differ from the general 
principles of corporation law. A valid 
stock subscription, once made, cannot be 
cancelled, and any effort to cancel the 
same is void as against the corporation 
or its creditors, but that principle has 
no application in the present situation. 
If there has not been a valid stock sub- 
scription, these principles are not ap- 
plicable. 

If the subscription is made upon a con- 
dition precedent, or if it has been pro- 
cured by fraud, then the alleged sub- 
seriber can prove the condition precedent 
or the fraud, to prevent a recovery 
against him. It is not clear in this case 
even that he was subscribing to the stock 
of The Zenith Tire & Rubber Company. 
The master says that he is unable to de- 
termine from the evidence whether the 
stock which Kadow was to purchase be- 
longed to the Corporation Securities 
Company or to The Zenith Tire and Rub- 
ber Company. 

If, as was more probably the fact, the 
stock was being issued and delivered to 
the Corporation Securities Company and 
resold by it, then, for an additional rea- 
son, the principle relied on has no ap- 
plication. 

In this instance there was such a dis- 
pute as to whether the stock had: been 
subscribed unconditionally or the sub- 
scription had been induced by fraud, that 
it was well within the power of the cor- 
poration, according to famililar prin- 
ciples, to compromise and adjust that 
difference by issuing stock for part of 
the money paid in and extinguishing the 
alleged liability for the residue. 

All the special master’s findings of 
fact and conclusions of law inconsistent 
herewith, are disapproved. All excep- 
tions of the plaintiff and of the defendant 
inconsistent herewith, are overruled. The 
exceptions of the defendant, so far as 
conforming hereto, are sustained. Judg- 
ment will be entered in defendant’s favor 
dismissing the ancillary bill at plaitniff’s 
cost. Proper exceptions will be entered. 

September 9, 1926. 


Teapot Dome Suit Taken 
Before Supreme Court 


A. petition for a writ of certiorari to 
the Circuit Court of Appeals for the 
Eighth Circuit has just been filed in the 
Supreme Court of the United States, in 
the case of Mammoth Oil Company v. 
The United States of America. 

The petitioner contends that the opin- 
ion of Judge Kenyon of the Circuit 
Court, overruling tha decision of Judge 
Kennedy which declared the leases of 
Teapot Dome valid, is based entirely on 
inferences, and that there is no evidence 
upon which to base the opinion. 

George P. Hoover, Martin W. Little- 
ton, J. W. Zeverly, G. T. Stanford, J. W. 
Lacey, Carl &. Cravath, Hergert V. 
Lacey, R. W. Wrightland, Douglas -M. 
Moffat, Ed. Chandler, and Ralph Steritt 
appear on the brief for the petition for 


No evi- | other, through the intervention of Reeves, | the writ of certiorari, 
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Patents 


Court Establishes Adverse Claim to Realty 
By Visualization of Boundary From Deeds 


Music 


Copyrights 


Inventor's Patent 
Defeats His Appeal 


For Improvements 


Board of Suaminers Decides 
There Is Nothing New in 
Underfeed Stoker 


Contrivance. 


S. Ritey, Ropert SANFORD AND AR- 
MOUR, JAMES W., DECISION; BOARD OF 
EXAMINERS, PATENT OFFICE. 


Patent No. 1605665 was issued to R. 
S. Riley and J. W. Armour, November 
2, 1926, for an improvement in an under- 
feed stoker, upon application, Serial No. 
364509, filed March 9, 1920. 

The final rejection of Claims 3, 8, 9, 
10 and 12 was affirmed by the Board of 
Examiners (E. S. Henry, S. E. Fouts and 
S. F. Smith) in Appeal No. 119942, de- 
cided October 22, 1925, the claims lack- 
ing invention in view of Riley’s prior 
patents, 

Southgate, Fay & Hawley, appeared 
for appellants. 

The full text of the degision follows: 

This is an appeal from a final rejection 
of claims 3, 8, 9, 10.and 12. Substitute 
claims, slightly revised, were admitted 
after final rejection and of these sub- 
stitute claims the following are illus- 
trative: 

Claims Are Described. 

3. In an underfeed stoker, a movable 
ash discharge member extending rear- 
ward and downward to form one side 
of an ash receiving pocket, means to 
move said member so that the lower 
portion of said member travels substan- 
tially longitudinally of said member 
toward and from the bottom of said 
pocket, and means to supply air under 
pressure through said member to the 
ash and refuse on the upper portion 
thereof. 

12. An underfeed stoker having, in 
combination, a plurality of parallel fuel 
retorts, and a structure defining an ash 
receiving pocket from the lower end 
traversely below and at the rear of said 
retorts, the front wall of said pocket 
comprising a plurality of separate ash 
discharging members each having pro- 
vision in its upper portion to admit air 
under pressure to said pocket and hav- 
ing its lower portion formed to exclude 
air therefrom, and means to move said 
ash discharging members so that their 
lower travel substantially longitudinally 
of said members toward and from the 


R. 


| 





lower end of said pocket to discharge | 


ash from said pocket. 


The references relied on are: Riley, 


1152222, Aug. 31, 1915; Riley, 1322822, | 


November 25, 1919. 


Claims Held Preceded. 

Appellants admit that the subject 
matter of claims 3 and 8, with the ex- 
ception of the final limitation, is dis- 
closed in the Riley patent No. 1322822. 
This patent does not show or describe 
means to supply 
through the ash discharge member to the 
ash and refuse on the upper portion 
thereof. The specification of this patent 
does state, however, that when such 
members are perforated, or otherwise of 
such open construction as to permit flow 
of air through them, they may be con- 
sidered as grates and so termed. 

The matter just quoted, as we under- 
stand it, means that combustion of the 
fuel is going on even when the ash and 
refuse containing some unconsumed fuel 
is supported by the dumping plates. In 
any event, it is our view that the problem 
appellants are seeking to solve here was 
appreciated by Riley when he took out 
his patent No. 1152222. On page 3 of 
the specification, line 73 and following it 
is stated that an object of a certain con- 
struction is “to feed the fuel more effec- 


supply air to this portion of the fuel, 
thereby more completely consuming the 
combustible mingled with the ash.” 

The matter just quoted relates to the 
pusher slide 63, 65 located at the lower 
end of the grate bars. The patent also 
illustrates in Figs. 4 and 7 and describes 
on page 4 of the specification an addi- 
tional construction for securing the re- 
sult attained by the pusher slide 6365. 

Rocking Grate Described. 


air under pressure, 
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Ruling Made That Title Does Not Pass in Absence of Proof 
of Hostile Possession by Claimant. 


ForpsoN CoAL COMPANY V. JOHN COLTS 
RoaRK; ODIstricT Court, 
DISTRICT, KENTUCKY; No. 707. 

In this case two deeds made and 
recorded the same day were construed 
as one to give the correct boundaries 
of the grant intended. 

Taking the two deeds, the topography 
of the land and certain lines called for 
in the deeds, the court intuitively per- 
ceived the entire boundary, and held 
there was a good description though 
every line was not called for. The court 
held that an adverse. claim since 1868 
could not give title in the absence of 
proof that there had been any actual 
hostile possession. 


Visualization of Boundary. 

The full text of the opinion by Judge 
A. M. J. Cochran is as follows: 

This action is, before me as to the 
plaintiff’s cause of action against Joe 
Asher. 

1. I am certain that the boundary 
called for in the two deeds from Blevins 
Asher and Sarah Asher to James Roark, 
each dated September 18, 1868, is definite 
and certain. I take it that the one 
recorded first was executed first. 

In the one recorded first, the boundary 


| is given as follows: 


“A certain part, tract or parcel of land 
lying on Jack’s Creek where he now lives 
in Clay County, containing 300 acres, 
more or less, to include a certain boun- 
dary beginning at the upper end of the 
long field near the mouth of the Old 
House Branch; thence running with the 
Branch to the mouth; thence crossing 
Jack’s Creek running with a little drain 
to the top of the ridge a southwesterly 
course including all the land in that 
boundary up the said Jack’s Creek to 
Jimmie Sizemore’s line.” 

That given in the one recorded last 
is as follows: 

“A certain tract or part of a tract 
or parcel of land lying on Jack’s Creek 
where he now lives in Clay County, Ky., 
containing 300 acres, more or less, to 
include a certain boundary beginning at 
the upper end of the long field near the 
mouth of Old House Branch; thence up 
said branch, including the Dempsey Im- 
provement; thence running with the 
branch to the mouth of Jack’s Creek at 
the crossing of same; thence running 
with.a little drain to the top of the 
ridge, a southwesterly course, including 
all the land in that boundary up Jack’s 
Creek to said James Sizemore’s line.” 

Description Helped Out. 

It has been queried as to how it came 

about that two deeds were made. A pos- 


| sible explanation is that the first deed 


was not acknowledged and hence not 
recordable. 

The copy filed contains no certificates 
of acknowledgment. Possibly, however, 
this was omitted from the copy. If so, 
this explanation falls. 

The more likely explanation is that it 
was to help out the description. The 


| first deed calls to run down Old House 


Branch from the upper end of the long 
field, but not to run up it. The purpose 
of the second deed was to supply the call 


; to run up the branch which is the first 
| call in the second deed. 


Taking the two’ deeds together what 
we have is a call to run up the branch 
from such upper end and then to run 
down therefrom. This is evident, not- 
withstanding the second call in the sec- 
ond deed is to run “thence” from the call 
to run up. 

But in giving the call to run down the 
branch a mistake was made. It was 
given correctly in the\first deed, that is 
“running with the branch to the mouth.” 


t ! The meaning is to the mouth of th 
tively out upon the dead plates, and to | ” x m 


branch. 
The call in the second deed is “run- 


| ning with the branch to the mouth of 
| Jack’s Creek at the crossing of same.” 


The mistake is evident. 

You cannot run with the branch to the 
mouth of Jack’s Creek. You can only 
so run to the mouth of the branch. The 


| words “to the mouth of the branch at the 


| belonged to the next call, 


This is the rocking grate 70 located | 


adjacent the dead plates 20. The grate 
70 is perforated to admit air under pres- 
sure to the mingled ash and fuel beyond 
the ordinary grate bars. The specifica- 
tion of the patent states: “This rocking 


grate performs a function similar to that | 


of the slide 63,in agitating the fuel and 
admitting air thereto at the final stage of 
combustion to produce as complete a de- 
gree of combustion as possible.” 


As we understand the Riley patent | 


No. 1152222 it discloses the same broad 
inventive idea that is involved in the 
claims on appeal, i. e., the extension of 
the grate bars toward the point of ash 
discharge and the supply of air under 
pressure to such extention to support 
combustion. It is true that the Riley 
patent No. 1152222 does not disclose 
precisely the same type of stoker 
claimed here but the type claimed is 
shown in Riley patent No. 1322822 
wherein jt is contemplated to use the 
dumping members as grate bars and 
supply air to the mingled ash and fuel 
thereon. 
Invention Called Lacking. 

As a broad propostion we see nothing 
inventive in providing the construction 
of patent No. 1322822 with means for 
supplying air under pressure to the 
dumping members of that patent in view 
of the teachings of patent No. 1152222. 
Accordingly claims 3 and 8 are held to 
be lacking in invention. 


Claim 9 calls for a member having | 


an air chamber and grate openings 
through which air may pass from the 
chamber to unconsumed fuel on the 
grate surface. Patent No. 1322822 dis- 
closes a dumping member having a 
grate surface with air supply openings 
therein. To provide an air chamber 
for an air supply in the construction 
of the patent last noted would be 





crossing of same” does not make sense. | 


There was inserted in this call what 


given in the first deed is, “thence (i. e. 


| from the mouth of Old House Branch) 


crossing Jack’s Creek running with a lit- 
tle drain to the top of a ridge a south- 
westerly course.” 
Meaning Not in Doubt. 
Notwithstanding the mistake of the 


| first deed in omitting the call to run | 


up the branch, and that of second deed 
in its call to run down the branch there 
can be no possible question as to this 
portion of the boundary called for. 
is to run from the upper end of the long 
field up the Old House Branch “includ- 


{ ing the Dempsey Improvement,” i. e. so 
| as to 


include that improvement and, 
then to run from the upper end of the 
long field down that branch to its mouth 
and thence crossing Jack’s Creek up a 
little drain to the top of a ridge, which 


is the ridge between Jack’s Creek and | 


Red Bird, a southwesterly course. 

This gives a continuous line running 
from the top of the ridge between Jack’s 
Creek and Red Bird a northeasterly di- 
rection, first with the little drain called 
for, then crossing Jack’s Creek to the 


; mouth of Old House Branch and thence 
| up that branch so as to include the 


obvious in view of the teachings of 
patent No. 1152222. 

Claims 10 and 12 include the fea- 
ture of construction in which the lower 
end of the dumping member is_ so 
formed as to exclude the air. This 
seems to us to be an uninventive dis- 
tinction. If there be no invention in 
supplying air under pressure to the 
lumping member of patent No. 1322822, 
and we think invention is lacking; then 


| it is a mere matter of choice or selec- 
| tion to determine the extent to which 
| air shall be supplied to such members. 


The decision of the 
affirmed. 


examiner is 


EASTERN | 


which as | 


It | 


Dempsey Improvement. 

This line is definite and certain, ex- 
cept in one particular. Both its begin- 
ning point on the top of the ridge and 


Jack’s Creek and up Old House Branch 
are definite and certain. 


terminus. 


the Dempsey Improvement was at the 
head of Dillion Asher Branch, the stream 
emptying into Jack’s Creek next above 
Old House Branch from the same side. 
But this possibly is hardly enough to 
identify such terminus. 

Line Well Defined. 

The only other portion of the boundary 
expressly given is “James Sizemore’s 
line.” This is called for as constituting 
a part of the boundary. The land con- 


= is to extend up Jack’s Creek to that 
ine. 





The question which the case presents, | 


therefore, is whether 


n the description 
given is sufficient to locate definitely and 
certain the northeastern terminus of the 
line running up Old House Branch and 
to connect such terminus and that at the 
top of the ridge between Jack’s Creek 
and Red Bird with the two ends of the 
James Sizemore line, thus making a con- 
tinuous boundary which in all its parts 
is definite and certain. I think there is. 

In the first place the location of the 
James Sizemore line is definite and cer- 
tain. There can be no possible ques- 
tion as to this. 

Its northern terminus at a 
large rock and beech in the head of Old 
House Branch and runs from thence, first 
southeasterly to the junction of three 
ridges, to-wit; that between Old House 
Branch and Dillion Branch, that between 
Dillion Branch and Rock Lick or Peter 
Branch, and that between Dillion Branch 
and Yellow Jacket Branch—all of which 
branches are tributaries of Jack’s Creek 
and. emptying into it from the left as you 
ascend, then southwesterly and south- 
easterly with the top of the ridge be- 
tween Dillion Branch and Watch Hollow 
on the one side and Yellow Jacket 


begins 


Branch on the other, down its point to | 


| 

| 

s Creek at a rock and beech, and 
zp the point of the ridge between Long 
Hollow, a tributary of Jack’s Creek from 
| 
| 
! 
| 
| 


the right side as you ascend and Jack’s 


Creek to the top of the ridge which is 


its southern terminus. 
Northeastern Terminus. 
It is seen at once that the location 
of this line definitely and certainly lo- 


cates the northeastern terminus of the | 


line up Old House Branch. It is at the 


northern terminus of the James Sizemore | 


line, the large rock and — Bs | without in all probability involving in- 
* \ vention. 


head of Old House Branch. 
that line and the James Sizemore line 


are connected, and thereby the lines are | 
so run as to include the Dempsey In- | 


provement at the head of Dillion Branch. 


ee pc "in entable in the absence of more specific 


line called for in the deed on the top | in View of the fact that it is believed 


of the: ridge, between Jack’s Creek and 
Red Bird, with the southern end of the 
James Sizemore line. This inevitably 
comes about from the consideration that 
from such southwestern terminus the 
ridge between Jack’s Creek and Red Bird 
runs a southeasterly direction first be- 
tween Jack’s Creek and Red Bird and 
tthen between Jack’s Creek and Phillip’s 


Fork to the ridge between Long Hollow | 


of Jack’s Creek and Jack’s Creek, and 
with that ridge to the southern end of 
James Sizemore line. 


Taking such to be the line connecting | 


such southwestern terminus with the 
southern terminus of the James Sizemore 
line gives a boundary which includes all 
the waters, i. e., the entire waters of 
Jack’s Creek up to James Sizemore’s 


line. Thus it is seen that construing 


the two deeds in the light of the existing | 


conditions, i. e. the topography of the 
land and the location of the James Size- 
more line, we have a boundary which is 
definite and certain, just as much so as 
| if every line of it was expressly called 
for. 
Boundary Visualized. 

One, who grasps all the details 

relevant to the problem for solution here 


is called for. He comes to it not by a 
| process of reasoning but direct percep- 
| tion. 

To my mind this conclusion is as un- 
| shakable as the fact of my own exist- 
ence. It is not necessary to take in the 
| acts of subsequent construction of the 


support this conclusion. 
The Court of Appeals of Kentucky, in 


the case of Fordson Coal Co. vy. Roark, | 


212 Ky. — —, a case somewhat con- 
temporaneous with this, has held other- 
wise. I am, hovever, not bound by that 


decision as it was between different par- | 
' 


| ties. 
! fore the court in that case, whether it is 


erations which have led me to the con- 
| clusion I have reached were presented to 
it. 
| 2. The defendant seems to think that 
| it follows from my conclusion as to the 
sufficiency of the description in the deeds 
from the Ashers to James Roark that 
it is entitled to judgment in this case. 
It merely follows therefrom that the de- 
fendant and those under whom he claims 
| have had an adverse claim to the land 
in controversy since 1868. 
| 


the plaintiff’s record title thereto. 
There must have been possession thereof 
under such adverse claim for at least 
15 years before this action was brought. 
It is argued by plaintiff that there are 
only two slight intrusions on the land 
in controversy of fields on land not ir 
controversy and they were not of such 


character as to manifest a hostile claim | 


«and that so far as they are concerned 


its course down the little drain crossing | 
é > The particular | 
; in which it may be said to be indefinite | 
and uncertain is as to its northeartern | 


I think the evidence establishes that | 








| this contention. 


boundaries by the parties concerned to | 


I am not advised as to the evidence be- | slight intrusions. 


| record shows 
j as full as here, or whether the consid- | 


i | Kentucky 
It is very likely that they were not. | 


| no matter how long continued. 





Prior 


Art 


Substituted Claims 
In Patent Allowed 
For Those Rejected 


Improvement in Sanitary 
Soda Cup Holder Found 
Not Anticipated in 
Prior Art. 


Potts, PETER T., Decision; 
EXAMINERS, PATENT OFFICE. 
Patent No. 1605611 for improvement 

in sanitary soda cup holder and dispenser 

was issued on November 2, 1926, to Peter 

T. Potts. Claims 1 and 2 of application, 

as presented in an amendment as sub- 

stitutes for claims dismissed, were held 
to show invention over the references, in 
appeal No. 12472 from the final rejection 
of Claims 1 to 12 of application, Serial 

No. 448325, filed February 28, 1921. 
Charles W. Hills appeared for appel- 

lant. 


BOARD OF 


Twelve Claims Rejected. 

The full text of the decision of the 
Examiners-in-Chief, S. F. Smith, E. S. 
Henry and W. S. Ruckman, rendered 
March 8, 1926, follows: 

This is an appeal from the decision of 
the examiner finally rejecting Claims 1 
to 12, inclusive, on the references and 
for the reasons of record. These claims, 
the invention defined thereby, the refer- 
ences and the disclosures therein perti- 
nent to the claims, are sufficiently set 
forth in the examiner’s statement and 
need not be repeated here. 

Pertinency of References and Opinion 
—At the hearing in this case and as fur- 
ther noted in his appeal papers, appel- 
lant requested the consideration of 
claims presented in the amendment dated 
July 22, 1925 (D. paper No. 11), as sub- 
stitutes for those on appeal as more 
properly defining the novelty or inven- 
tion in this case. Said amendment also 
pointed out wherein, in appellant’s opin- 
ion, the proposed claims differentiated 
from the prior art, none of which showed 
the pivoted arm 28 connecting the rack 
and pinion mechanism of the outer cylin- 
der. As these two claims are directed to 
substantially the same subject matter 
expressed in a somewhat different man- 
ner and somewhat more limited and con- 
taining elements not hitherto specifically 


s y ink they y id- 
then southeasterly crossing Jack’s Creek | ee aes a cue oe 


ered as substitutes for those appealed 
and herewith dismiss the appeal as to all 
12 claims finally rejected by the ex 
aminer. 

New Claims Held Patentable. 

The proposed claims are believed so to 
differentiate from the prior art as to in- 
volve patentable features for the reason 
that we are not fully satisfied that the 
prior patent to Potts could be so modi- 
fied, in view of the disclosure in the 
claims, as to meet the structure defined 


We do not know how such 
modification or modifications would be 
made and therefore in view of prior deci- 
sions well known both to the examiner 
and appellant consider the claims pat- 


art, this action being taken particularly 


from the relatively large number of ref- 
erences cited the examiner has already 
put into the record the best references 
pertinent to the subject matter. 

Decision—The appeal as to Claims 1 
to 12, inclusive, is dismissed and it is 
recommended that the amendment pre- 
senting proposed Claims 1 and 2 be en- 
tered and the claims allowed in the ab- 
sence of more pertinent and specific art. 
lace inaiemeieanies 
they are governed by the decisions in 
Elliott vs. Hensley, 188 Ky. 450; Stearns 
Land & Lumber Co. vs. Asher, 295 
Fed. 268. 

The defendant makes no response to 
I do not think that I am 
called on to test its soundness without 
some aid from defendant. 

In the preparation of his case he has 
made no effort whatever to show what 
portion of the fields on Culton’s map are 
on the land in controversy. It was not 
incumbent on him to show that any of 
them were thereon. 

It would have been sufficient had he 


| shown that certain of them or portions 


of certain of them were outside of pai- 
ents older than Cheever and on land 


intuitively perceives that such boundary | covered by Cheever though not actually 


on the land in controversy. For the ef- 
fect of such :.elds would have been suffi- 
cient to give actual possession to the 
boundary of the deeds from the Ashers 
to James Roark 


Fields Inside Boundary. 

But no attempt was made to do this. 
All that has been shown is the existence | 
of fields—as many perhaps as 11 or 12— 
inside the boundary of those deeds. 

But for aught that appears every one | 
of those fields may be on patents older 
than Cheever and hence of which Cheever 
had no right to complain. And plain- 
tiff argues that such is the case as shown 
by the evidence except as to those two j 
If the evidence in the 
otherwise my attention 
should be called to it. 

The courts—the Courtof Appeals of 
and this court—have on 
numerous occasions directed attention to 
the fact that the owner of land cannot 
be barred of his title by adverse claim 
There 
must be occupancy under such claim for 
a period of 15 years. Yet again and 
again, as l.ere, defendants content them- 
selves in proving adverse claim without 


| attempting to make plain that there has 


T . f | been occupancy under such claim. 
This, however, is not sufficient to bar | 


Culton’s map gives absolutely no help 
in this particular. It should have shown 
the location of the patents senior to 
Cheever and the location of the fields 
with reference to such patents. This 
would have disclosed at once whether by 


| reason of those fields there was an ad- 


verse occupancy of the land in contest. 
Such a map is a confession that there 

was no such occupancy, else the truth 

in regard thereto would have been shown. | 
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ACCORD AND SATISFACTION: Consideration. | 


A DEMAND to return money, on the ground that it was obtained through false 

representations, is sufficient consideration to support an accord and satisfaction. 
—Kirby v. Kadow (District Court, Northern District of Ohio.)—Index Page 3028, 
Col. 2, 


ADVERSE POSSESSION: Nature and Requisites: Actual Possession. 


ADVERSE claim to land since 1868 is not sufficient to give title in absence of 
proof that there has been any actual hostile possession.—Fordson Coal Co. 
v. Roark (Dfstrict Court, Eastern District of Kentucky.)—Index Page 3029, Col. 2. 


APPEAL AND ERROR: Preservation of Rights: Waiving Jury Orally in Federal 
Court. 


HERE the parties orally waive jury trial Circuit Court of Appeals cannot con- 

sider assignments of error relating to denial of motion for directed verdict, or 
those relating to the admission of testimony, as parties did not preserve their 
rights by complying with R. S. Sec. 649 and, though the judgment of the court is 
valid, there can be no review of any question that does not arise upon the primary 
record.—Hartford Accident and Indemnity Co. v. Board of Education (Circuit 
Court of Appeals, 4th Circuit.)—Index Page 3028, Col. 2. 


CONTRACTS: Validity of Assent: Fraud and Misrepresentation. 


A DVERTISEMENTS giving color to false statements are admissible to show that 

false representations were ysed to obtain defendant’s assent to a contract.— 
Kirby v. Kadow (District Court, Northern District of Ohio.)—Index Page 3028, 
Col. 2. 


CONTRACTS: Validity of Assent: Fraud and Misrepresentation. 


O make a contract voidable it is not necessary that defendant should have relied 

upon or been induced solely by a false representation, as it is sufficient in law 
if the false representation was one of the inducing causes of the transaction.— 
Kirby v. Kadow (District Court, Northern District of Ohio.)—Index Page 3028, 
Col. 2. 


DEEDS: Construction: Perception of Boundary. 


WHERE description in deed, coupled with topography of the land and location of 
certain lines, causes one intuitively to perceive entire boundary, held to be a 

good description though every line was not called for—Fordson Coal Co. v. Roark 

(District Court, Eastern District of Kentucky.)—Index Page 3029, Col. 2. 


DEEDS: Construction: Two Deeds Construed as One. 


WHERE two separate deeds were made the same day, and both recorded, each 
attempting to describe land being granted in different terms, held; they will 

be used to supplement each other so as to fix true boundaries of land granted.— 

Fordson Coal Co. v. John Colts Roark (District Court, Eastern District of Kentucky.) 

—Index Page 3029, Col. 2. 

HUSBAND AND WIFE: Property: Joint Ownership: Rights After Separation. 


7HERE husband and wife are actually, but not legally, separated, property which 

had been their home furnishings and is owned jointly, ig not subject to replevin 

at law, nor will a bill in equity lie by the husband to deprive his wife and their 

minor child of the use of these household effects or a part of them.—Notes v. Notes 
et al. (Court of Appeals, D. C.)—Index Page 3030, Col. 1. 


JUDGMENT: Conclusiveness of Adjudication: Title to Property: Estoppel by Judg- 
ment. 


WHERE a question of ownership necessarily was involved and passed upon in a 
prior suit between the same parties, it cannot be raised in a later suit.— 
Notes v. Notes et al. (District of Columbia Court of Appeals.) —Index Page 3030, 
Col. 1. 
PRINCIPAL AND SURETY: Liability of Surety: Incorporating Terms of Contract 
in Bond. 


in bond; though the bond provides that only obligee shall have right of action on 
the bond; held, bond guarantees payment of materialmen, and obligee, upon paying 
said materialmen, may maintain an action as assignee of their claims.—Hartford 
Accident and Indemnity Co. v. Board of Education (Circuit Court of Appeals, 4th 
Circuit.) —Index Page 3025, Col. 5. 


PRINCIPAL AND SURETY: Extent of Liability of Surety: Statutory Liens. 


HERE contractor made contract to construct school building, providing that 

contractor should pay for all labor and material and furnish bond to guarantee 
faithful performance of contract and payment of subcontractors and labor and 
material bills, and contractor executed bond with defendant as surety, and bond 
incorporated contract, and stated condition of bond that principal shall indemnify 
obligee against loss directly caused by failure of principal faithfully to perform 
contract, followed by provision that “no right of action shall accrue upon or by 
reason hereof, to or for the use or benefit of any one other than the obligee named 
herein, and the obligation of the surety is and shall be construed strictly as one of 
suretyship only,” and after contractor’s default and laborers and materialmen 
assigned claims to plaintiff, held bond was not mere indemnity agreement, but 
contract of suretyship and undertaking that contractor will faithfully perform 
contract and will pay labor and material bills, and suit by assignee of laborers and 
materialmen is maintainable notwithstanding provision in bond denying right of 
action accruing for benefit of anyone other than obligee, which condition is void in 
view of State statute providing that such bonds shall be responsible to laborers and 
materialmen.—Hartford Accident & Indemnity Co. v. Board of Education, ete. 
(Circuit Court of Appeals, 4th Cidrcuit.)—Index Page 3031, Col. 4. 


REVENUE LAWS: Carrying On Business of Distiller: Circumstantial Evidence: 
Question for Jury. 


WHERE a complete still was found in a secluded place at some distance from the 
def-ndant’s residence, tracks led from still to resic *, corn sugar was found 
at still like that found at residence, containers for liquor found at residence, and a 
bill for the sugar is addressed to residence, held; there was ample evidence to 
warrant the submission of the case to the jury, and the credibility of the witness 
and the sufficiency of the explanations offered were for the jury and not the court.— 
Pete Duckwitz v. United States (Circuit Court of Appeals, 9th Circuit.)—Index Page 
3030, Col. 7. 
WAR: Coal Delivered On Government Requisition Order: Lever Act. 


NDER Government requisition for coal, providing that dealer would receive full 
price fixed by certifying price as satisfactory, or could have 75 per cent of. such 


' amount and sue for value, plaintiff, by accepting full price, without giving notice 
| that it would take 75 per cent and establish right to additional compensation at 


law, could not by a separate letter, stating it was signing acceptance under pro- 
test and that price was unfair, claim amount in excess of that received.—White 


| Oak Coal Co. v. U. S. A. (Circuit Court of Appeals, 4th Circuit.)—Index Page 


3025, Col. 1. 


Patents 
PATENTS: Issued: Patentability: Uninventive Distinction. 
PATENT No. 1605655, issued to Riley and Armour for improvement in underfeed 
stoker. Claims 3, 8 and 9 of application lack invention in supplying air under 
pressure to dumping members, in view of Riley’s prior patents; and claims 10 and 
12 excluding air held mere matter of selection to determine extent to which air 


shall be supplied and held uninventive distinction.—Riley and Armour, Decision 
(Board of Examiners, Patent Office.)—Index Page 3029, Col. 1. 


PATENTS: Issued: Claims of Application Substituted. 


ATENT No. 1605611, issued to Potts, November 2, 
in sanitary soda cup holder and dispenser. 


1926, for improvement in 
Claims 1 and 2 of application pre- 


| sented in amendment, as substitutes for Claims 1 to 12, as to which an appeal was 
| dismissed, show invention over prior art.—Potts, Decision (Board of Examiners, 


Patent Office.)—Index Page 3029, Col. 4. 
COPYRIGHTS: Infringement: Musical Compositions. 


GIVING public performances for profit of copyrighted musical composition “All 

Alone,” at public amusement place, infringed copyright entitling plaintiff to 
damages and injunction.—Irving Berlin, Inc. v. Lewis (District Court, District of 
Minnesota.)—-Index Page 3029, Col. 7. 


Either this or it was thought that the 
idea that an owner can be barred of his 
title by mere adverse claim, notwith- 
standing all that has been held to the 
contrary, can yet be put over. 


The defendant can have an opportunity 
to make a showing in regar’ to this mat- | 
ter if he desires. Ootherwise judgment 
should be entered fo~ the plaintiff. 

October 14, 1926. 


4 


fad 


trial regularly, and was tried before the 
undersigned, one of the judges of said 
court, at the Federal Building, Minneap- 
olis, Minn., on the 21st day of October, 
1926. 

Messrs. Petersen & McCaughan, so- 
licitors for plaintiff; Allen & Fletcher 


position with such notice of copyright, 

the said plaintiff promptly on the 10th 

WHERE contract provided for payment of materialmen, and bond is given as | day of September, 1924, deposited in the 
surety for faithful performance of contract, and incorporates terms of contract | office of the Register of Copyrights, 


TODAY’S 
PAGE 
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Inventions 


I 


Devices 


Damages Awarded 
For Public Playing 
Of Copyrighted Song 


IRVING BERLIN, INCORPORATED, Vv. S. A. 
Lewis; District Court, DISTRICT OF 
MINNESOTA; No. 457. 


The playing of the musical composition 
known ase “All Alone” in a public amuse- 
ment place for profit was held to infringe 
the plaintiff’s copyright, entitling it to 
damages and an injunction. 

The full text of the decision, delivered 
by Judge Joseph W. Molyneaux, is as 
follows: 

The above entitled action came on for 


and Franklin Petri, solicitors for the de- 
fendant. 
Written by Irving Berlin. 

After duly considering the evidence in- 
troduced herein and the arguments of 
counsel, I find the facts herein as follows: 

1. The plaintiff was a New York 
corporation, duly incorporated under the 
laws of New York at all times herein 
mentioned, and was and still is engaged 
in the business of printing, publishing 
and vending musical works. 

2. That at all of the times herein- 
after mentioned the defendant was the 
owner of and managed, controlled and 
operated, and still manages and controls 
a certain place of entertainment, accom- 
modation and refreshment, to which the 
general public is admitted upon the pay- 
ment of an admission fee, known as The 
Up-to-Date Dancing School, located at 
242-244 Nicollet Avenue in the city of 
Minneapolis, in this District. 

3. That prior to the 9th day of Sep- 
tember, 1924, Irving Berlin, a citizen of 
the United States, originated, devised, 
created and wrote the words and lyrics 
of a new and original musical composi- 
tion, and that also prior to the said date, 
Irving Berlin composed and set original 
music to the said words and lyrics, and 
the said words and lyrics together with 
the said music, constituted a musical 
composition, entitled “All Alone.” 

Rights Assigned. 

4. That prior to the 9th day of Sep- 
tember, 1924, the said author and com- 
poser assigned such composition to the 
plaintiff herein, including all rights 
therein and the right to secure capyright 
therein. 

5. That thereafter and on the 9th day 
of September, 1924, the plaintiff duly 
copyrighted such composition by publish- 
ing the same and offering the same to 
the general public with the following 
notice of copyright on the first page of 
music, to-wit: “Copyright MCMXXIV 
Irving Berlin Incorporated, New York.” 

6. That after publication of such com- 


Washington, District of Columbia, two 
complete copies of the best edition 
thereof then published, accompanied by 
a claim of copyright, and paid to the 
Rigister of Copyrights the fee required 
by law for the registration of the said 
work, and said work was duly registered 
by said Register of Copyrights. 

7. That since the date mentioned in 
paragraph V hereof, such composition 
has been published by the plaintiff. That 
upon each copy of such composition so 
published, there has been inscribed on 
the first page of the music the copyright 
notice required by law in the words and 
figures set forth in paragraph V hereof. 

Performed in Public. 

8. That the defendant on the 19th 
day of May, 1925, and at other times 
prior and subsequent thereto, without 
the knowledge or consent of the plaitniff 
and in infringement of such copyright 
and with full knowledge of the plain- 
tiff’s rights in such work and of such 
copyright, gave public performances for 
profit of such composition on said prem- 
ises, and the defendant threatens to con- 
tinue such infringing performances. 

9. That the said performances of 
such composition was given on said prem- 
ises under the direction of the defendant 
and for the entertainment and amuse- 
ment of the patrons patronizing said 
premises, and the defendant has realized 
large profits and income from such in- 
fringing performances. 

10. That the acts of the defendants in 
giving public performances of such com- 
position on said premises, are causing 
great injury and damage to the business 
and profits of the plaintiff because plain- 
tiff is thereby deprived of the exclusive 
right to publicly perform and represent 
the said musical composition and to 
grant to others the privilege to publicly 
perform and represent the said compo- 
sition on the payment of certain stipu- 
lated royalties: 

That the plaintiff’s damage cannot be 
accurately ascertained or computed, but 
such damages are not less than $250, and 
the plaintiff by reason of such unlawful 
use of such composition is irreparably ° 
injured and damaged. 

Damages Awarded. 

In find that the plaintiff is entitled to 
recover from the defendant as and for 
damages the sum of $250; that the de- 
fendant,*and persons acting under the di- 
rection, control, permission or license of 
the defendant be enjoined and restrained 
from publicly performing such composi- 
tion and from causing or permitting the 
said composition to be publicly performed 
in the defendant’s premises or in any 
place owned, conrolled, er conducted by 
the defendant, and from aiding or abet- 
ting the public performance of such 
composition in any such place or other- 
wise; that the defendant pay the costs 
of this action and also pay to plaintiff 
as and for attorneys’ fees and as part 
of the costs of said action, the sum 
of $30. 

A decree may be drawn by the attor- 
ney for the plaintiff in accordance with 
these findings. 


4 October 26, 1926 
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Writs of 
Replevin 


Court Holds Goods 
, Owned Jointly Not 
Subject to Replevin 


Decision States Question of 
Title Settled in Prior 
Suit Can Not Again 
Be Raised. 


Isaac Notes, APPELLANT, V. HATTIE 
Notes, E. C. SNypER, U. S. MARSHAL 
FOR THE DISTRICT OF COLUMBIA, ANDf 
SECURITY STORAGE Co.; CouRT OF Ap- 
PEALS, DIsRTICT OF COLUMBIA, No. 
4406. 

Where husband and wife are actually | 
but not legally separated, property, 
which had been the home furnishings 
and is owned jointly, is not subject to 
replevin at law, nor will a bill in equity 
lie by the husband to deprive his wife 
and their minor child of the use of these 
household effects or a part of them. 

J. B. Stein and Crandall Mackey ap- 
peared for the appellant and E. H. Jack- 
son for the appellees. 

The case was heard before Martin, 
Chief Justice, and Robb and Van Orsdel, 
Associate Justices. The full text of the 
opinion by Judge Chas. H. Robb follows: 

Appeal from a decree in the Supreme 
Court of the District of Columbia dis- 
missing appellant’s — bill for want of 
equity. 

Parties Separated. 

The averments of the bill are sub- 
stantially as follows: Shortly after their 
marriage certain household furnishings 
were purchased with their joint funds. 
Other articles were purchased with 
moneys the husband received from his 
father and some articles the husband re- 
ceived from his parents as wedding gifts. 
The parties lived together as husband | 
and wife in the District of Columbia until 
some time in June of 1923, when they 
placed their household goods in storage 
with the appellee Security Storage Com- 
pany, while spending the summer at At- 
lantic City, N. J. In July of 1923 “cer- 
tain differences arose between them” and | 
the wife “left and abandoned her hus- 
band, taking with her their child,” and 
has remained apart from the husband | 
ever since. As a result of this disagree- 
ment, a separation suit was filed by the 
husband in the court below, answer and 
cross bill being filed by the wife. “The 
court after due consideration dismissed | 
the plaintiff’s (husband’s) petition for 
separation, as well as the cross bill of | 
the defendant” (wife). 


Replevin Is Denied. 

The wife, shortly after the separation, | 
sued out a writ of replevin against the 
Storage Company. Subsequently, the 
husband instituted a _ replevin action, 
naming the United States Marshall, an | 
appellee here, as one of the defendants. 
The Court of Appeals of the District of 
Columbia, in the case of Isaac Notes vs. 
E. C. Snyder, United States Marshall et 
al. No. 4159, “has just decided that be- 
cause of the admitted joint ownership of 
the plaintiff (husband), and defendant, 
Hattie Notes (wife), with respect to the 
goods and effects in question, the plaintiff 
could not maintain a replevin action.” | 
(Se Notes v. Snyder, 55 App., D. C., 238, 
4 F. (2nd) 426). 

The goods involved are of the value 
of at least $5,000 and, because of the 
admitted joint ownership of some of the 
articles, the plaintiff is remediless at law. 


Purchases Were Joint. 

The prayers of the bill are for a tem- 
porary restraining order, that the court 
upon final hearing award the plaintiff 
“the goods, articles and personal prop- 
erty referrd to” in the ptition, and for 
general relief. 

In the case of Notes v. Snyder, re- 
ferred to in the bill, this court said: “The 
undisputed evidence was to the effect 
that the chattels in dispute had _ been 
jointly purchased by the husband and 
wife, and jointly possessd and used by 
them. The husband (appellant here) tes- 
tified at the trial below that ‘after mar- 
riage the furniture was the joint prop- | 
erty of himself and wife, but that he 
did not so regard it after his wife left 
him at Atlantic City.’ The record also 
discloses that the attorney for the hus- 
band ‘advised the court that, the prop- 
erty in question being purchased by a 
joint fund of the husband and wife, they 
expected to prove the wife was wrong- 
fully away from her husband, and there- 
for she had forfeited her right to her in- 
terest in the property.’” We therefore 
ruled that, inasmuch as the property was 
owned jointly by the parties, the husband 
had no right to the exclusive possession 
of it and could not maintain an action in 
replevin, affirming the judgment of the 
trial court. 

Holds Appellant Estopped. 

It thus appears that in the prior suit 
between the same parties it was averred 
by the present appellant and estab- 
lished that all the chattels described in 
the present bill “had ben jointly pur- 
chased by the husband and wife, and 
jointly possessed and used by them.” Af- 
ter being defeated upon the facts thus al- 
leged and established, appellant now 


seeks in this action to reopen the ques- | 
| 


tion of ownership as to part of the same 
chattels. But this_ question of owner- 
ship necessarily was involved and passed 


upon in the prior suit between the same | 


parties, and hence appellant is estopped 
to raise that question here. Nalle v. 
Oyster, 36 App., D. C., 86, 230 U. S. 
165; Carmody v. Simpson Sullivan Co., 
44 App., D. C., 39% 
Relief Is Denied. 

Assuming therefore, as we must, that 

these household effects are the joint 





property of husband and wife, does the 
petition of appellant state facts which, 
if established, would entitle him to relief 
in equity? He avers that the court be- 
low, “‘after due consideration,” dismissed 
the cross bills of the parties for a spara- 
tion. It is reasonable to assume that 
the Chancellor did not find either party 
sufficiently at fault to warrant a decree 
in favor of the other. At all events, the 
decree did not affect the marital status 
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Real Estate 


Dismissal of M inority Ple 


Contract Included 
Assets in Entirety 


Court Holds Such a Disposal 
Cannot Legally Be Made 
in Face of Protest. 


WILLIAM G. MCROBERTS, AS TRUSTEE, 


ETC., ET AL., APPELLANTS, V. INDEPEND- | & t dicial Co i 
| is without jurisdiction to hear the said | 


ENT CoaL & CoKE COMPANY, A CORPO- 

RATION, ET AL., APPELLEES, No. 7177; 

SAME V. JOHN H. TONKIN, APPELLEE, 

No. 7178; Circuit CourT OF APPEALS, 

EIGHTH CIRCUIT. 

A bill in equity seeking to cancel an 
option and contract for the sale of all 
assets of a prosperous corporation re- 
lates to a conveyance of property which 
would be a cloud on the title of the 
corporation to its property, the appellate 
court held in these cases, and nonassent- 
ing stockholders injured thereby. may 
bring a suit to remove such cloud. The 
decree of the District Court, Utah, dis- 
missing the bill was reversed. 

Helm Bruce (J. A. Weil and B. S. 
Crow were with him on the brief), ap- 
peared for appellants; M. E. Wilson (A. 
R. Barnes was with him on the brief), 
for appellees. 

Before Stone, Kenyon and Booth, Cir- 
cuit Judges. 

The full text of the opinion of the 
court, delivered by Judge Stone, follows: 

These are appeals from dismissal of 
a bill in equity. 

This is a bill by several stockholders 
of the Independent Coal & Coke Com- 
pany against that company and John 


H. Tonkin to cancel an option and con- | 


tract for the sale of all of the assets 
of the company to Tonkin and to en- 
join the company and Tonkin from 
carrying out such contract. 


Separate Motions 
To Dismiss Are Filed 


To the amended bill, separate motions | 
The one as to | 


to dismiss were filed. 

the company was 

grounds following: 
“1. That it affirmatively apepars from 


based upon the 


| the face of the Complaint that if any 


cause of action is stated in favor of the 
it is a cause of action relating to the 
corporate defendant; that this 


porate defendant is shown by the face 
of the complaint to be a corporation or- 


| ganized and existing under the laws | 


of the State of Wyoming, and is as to 


the State of Utah and as to the Fed- | 


eral District of Utah, a foreign cor- 
poration; and that this court has no 
jurisdiction to in any wise regulate, 
supervise, manage or interfere with the 
internal affairs of this defendant; and 


that neither any of the plaintiffs nor | 


this defendant are or ever have been, 
inhabitants of this district. 

“2. That it is shown upon the face of 
the said Bill of Complaint that the trans- 
action which is sought to be annulled 
and cancelled by the Complaint, is one 
that was ratified by vote of more than 


| two-thirds of the outstanding Capital | 


Stock of the corporation defendant; 
which ratification and vote was made 
and taken at the office of the company 
at Evanston, Unitah County, State of 


cellation of said transaction, if any, is 
to be had by a court, must be made 


Wyoming or the Federal courts for the 
District of Wyoming; and that this 


| Court for the District of Utah is with- | 


out jurisdiction to hear and determine 
such procedings.” 

That of Tonkin was 
grounds following: 


based 


Non Joinder and Defect 
Of Parties Is Claimed 


“1. That it affirmatively appears from | 
! the face of the Bill of Complaint that 


there is a defect and nonjoinder of neces- 


maintenance and determination of. this 


action; which defect and nonjoinder con- | 
That said Bill of | 
Complaint shows upon its face that this | 


sists in this, to-wit: 


ecrporate defendant is, and at all times 
mentioned in the complaint was under 
the management and control of a board 
of directors, 11 in number; that only 


| three of said directors, to-wit: W. G. Mc- 


Roberts, one of the plaintiffs, and W. B. 
Reed, one of the plaintiffs, and this de- 


fendant are, or have been made parties | 


to this action; that the other eight direc- 
tors have not been made, and are not, 


| parties to this action; that before this 


action can proceed to a final determina- 


tion in this court it is necessary and in- | 


dispensable that said eight directors who 


parties, either p or d. 
fendant]. 
“2. That there is a nonjoinder and de- 


[plaintiff or de- 


of the parties, who still are 
and wife. The goods here involved are of 
a peculiar character, being the furnish- 
ings of the home of the parties. They 
were acquired for no other purpose. Had 
they been, a different question would 
be presented. (See 73 A. S. R., Note 
268-281, inclusive, and 13 R. C. L. 1450- 
51). Upon the record before us, how- 
ever, appellant is not entitled to the aid 
of a court of equity. Having vainly 
invoked the aid of such a court in his 
separation proceeding, he now asks the 
Chancellor for a decree that will deprive 
his wife and their minor child of the 
use of these household effects or a part 
of them. 

The bill being without equity, the de- 
cree below was right and is affirmed, 
with costs. 

November 1, 1926. 


|to hear and determine 


| Utah. 
plaintiff and against this defendant that | 


stock). 
Wyoming; and for that reason this de- | 
fendant says that the annullment or can- | 


fect of parties in this, to-wit: that it ap- 
pears from the face of the bill of com- 
plaint that the Royal Coal Company, a 
corporation organized and existing under 
the laws of the State of Utah is a neces- 
sary and indispensable party defendant 
to a cancellation and annullment of the 
transaction set forth in the complaint. 

“3. That said bill of complaint does not 
state facts sufficient to constitute a cause 
of action against this defendant.” 

The motion.of the company was sus- 
tained because: 
“The court is without jurisdiction to hear 
the case under the provisions of Section 
57 of the Judicial Code, and consequently 


cause as against the Independent Coal 
& Coke Company.” 


was entered, Tonkin was given leave to 
file amendments to his motion. Such 
amendment added to the original motion 
the groynd following: 

“That the Court, having dismissed said 
bill of complaint against the Independent 
Coal & Coke Company on the ground that 
said court is without jurisdiction of said 
defendant, and it appearing from the face 
| of the bill of complaint that the Inde- 
pendent Coal & Coke Company is 
necessary and indispensable party to the 


action, and that this court has no juris- 
diction of said Independent Coal & Coke 





now moves to dismiss said bill on the 
ground that this court has no jurisdiction 
of said Independent Coal & Coke Com- 
pany or the action against said company, 
and that therefore it has no jurisdiction 
this action as 
against this defendant. 

The Tonkin amended motion was sus- 
tained without statement of the ground 
therefor. 

These appeals are from the two decrees 


or orders sustaining these motions and } 


dismissing the bill with prejudice. 

The motions, one or both, raise juris- 
dictional questions as to parties (both 
present in and cbent from the bill) and 


the sufficiency of the statements of the | 


bill to entitle to equitable relief. 


Substance of Bill 


Is Set Forth 

The bill states, in substance, as fol- 
lows: 

The complainants are citizens and resi- 
dents of Itinois and of Kentucky, the 
company of Wyoming and Tonkin of 
The company was organized in 


1906 under the law of Wyoming (with | 


1 e l€ | its principal office in that State) for the 
internal affairs and management of this | 


cor- | 


purposes of doing a general coal and coke 
mining business. Substantially the en- 


| tire business of the company, since its 


organization, has been developing 1968 
acres of coal land in Utah and in selling 
and marketing coal mined therefrom. 
The business has always been profit- 
able, paying dividends, and the assets, 
as of January 31, 1925, were over $4,- 
200,000 
376,000 undivided 
profits. Besides the coal acreage and ap- 
purtenant mining machinery, the com- 


| pany owned all of the capital stock of 
two subsidiary corporations, organized | 


in Utah (one of which was the selling 
agency and the other the company store) 
and $200,000 capital stock of a spur rail- 


ping point. 
There were 11 directors. 


454,480 shares 
(something over 18 per cent of the entire 
Two of the plaintiffs are direc- 
tors. 

Tonkin is a large stockholder, a di- 
rector, general manager and ‘during 


| all of said times down to the present 
pursuant to some judicial proceedings in | 
either the State courts of the State of | 


time dominated and conducted all the 





| being 
on the | 


directors (the two 


absent) adopted a 
that: 

_“an option be given to John H. Ton- 
kin covering the property of the Inde- 
pendent Coal and Coke Company for 


price of $2,500,000 payable, 50 per cent 


cent in preferred stock of a new corpo- 
ration.” 

Within the six months, Tonkin ac- 
cepted in a letter as follows: 

“Salt Lake City, Utah, May 18, 1925. 
“The Board of Directors, 


Salt Lake City, Utah. 
“Gentlemen: Pursuant to the terms 
of an option granted me by you upon 
December 18, 1924, for 


| pany for the sum of $2,500,000, 


Offer Is Accepted 





husband | 


| And Terms Specified 


I beg to advise you that I am pre- 


| for it in the following manner, upon 
the completion of the necessary legal 
' and business formalities to enable them 
| to effect a valid transfer of the title 
to same: 

“In cash, the sum of one million dol- 
lars ($1,000,000). 

“In the first 


preferred 7 per cent 
organized for the purposes, one million 
five hundred thousand shares of a par 
value of one dollar each ($1,500,000). 

“Total, $2,500,000.” 

The proposed Company referred to is 
simultaneously with the acquirement of 
your property to purchase the physical 
property (free and clear of indebtedness) 
of the Royal Coal Company of Utah, 
for the sum of one million dollars ($1,- 
000,000) payable as follows: 

‘In cash the sum of four hundred 
thousand dollars ($400,000). 





“In the first preferred 7 per cent stock | 
above referred to six hundred thousand | 


shares of the par value of one dollar 
seach ($600,000). 


At the time the above order or decree ; 


a. | million dollars; of which there shall be 


maintenance and determination of this | 


Company or of the acts as to said com- | 
pany, the said defendant, John H. Tonkin, | 


Titles 
Deeds 


| “Total, $1,000,000. 

| “for the purpose of effecting the above- 
stated objects the company referred to 
| 

| 


will be capitalized and financed as fol- 
lows: 

“First preferred 7 per cent cumulative 
stock (nonvoting), interest payable semi- 
annually, to be protected by the usual 
safeguardssplaced upon preferred stocks, 
including a voting right at any time 
when two interest installments thereon 
shall be due and unpaid. 

“Five million shares of a par value 
eof one dollar each, of which there shall 
be issued, 

“Two million six 
| thousand shares; 

“Common stock, one hundred and 
eighty-seven thousand five hundred 
shares, of a par value of one dollar each, 
of which there shall be issued one hun- 
dred thousand shares. 


Bond Issue Planned 


To Run Twenty Years 

“A first mortgage bond issue, running 
for 20 years,/drawing interest at six 
and one-Nalf per cent per annum, pay- 
able semiannually fo rthe sum of three 


hundred and forty 


issued one million six hundred thousand 
dollars. 

“The above plan will provide the new 
company with the following new cash 
resources: 

$1,600,000 bonds sold at 92 cents on 
the dollar, $1,472,000. 

240,000 shares of preferred stock to 
be purchased by myself and associates 


| at par, $240,000. 


“Total, $1,712,000. 

“To beised as follows: 

“Purchase of Independent Coal & Coke 
Company, $1,000,000. 

“Purchase of Royal 
$400,000. 

“Provision for mortgage to State of 
Utah, 112,000. 


Coal Company, 





“‘Promotion, 200,000. 

“Total, $1,712,000. 

“The preferred stock (shares), issued 
will be used as follows: 

“Purchase of Independent Coal & Coke 
Company, 1,500,000. 

“Purchase of Royal Coal Company, 
600,000. 

“Purchased by myself and associates 
for cash, 240,000. 

“Promotion, 300,000. 

“Total, 2,640,000. 

“The common stock issued of 100,000 
shares to go to myself and associates 
for their services and expenses. 

“The annual fixed charges of the new 





with about $345,000 total in- | 
| debtedness and over 


_ Tt The capital- | 
ization was 2,500,000 one-dollar shares of | 
! which plaintiffs owned 


| its 
| through its unissued bonds and prefer- 


. . 2 | 
period of six months from date, at a | 


in cash and 50 per cent in preferred | 


stock of a new corporation, or, if neces- | 


sary and indispensable parties to the | sary, 40 per cent in cash and 60 per | 


_‘“Independent Coal & Coke Company, | 


the purchase | 
of the property and assets of your com- | 


, pared to accept the same, and to pay | 
have not been made parties shall be made | ' vt 


cumulative stock of a company to be ; 


company will be as follows, based upon 
first year: 


“Interest upon $1,600,000 bonds at 


| G14 per cent, $104,000. 


“‘Amortization of discount on same, 
20-year basis, $6,400. 

“Sinking fund 244% per cent, $40,000. 

“Sinking fund 8¢ per ton on coal mined 
and shipped (average seven years, 1918 
to 1924, inclusive, 557,000 tons), $44.560. 

“Interest upon 2,640,000 shares pre- 

rred stock at 7 per cent, $184,800. 

“Total, $379,760. 


Average Earnings 
For Seven Years Stated 
“The average annual earnings of the 


: | two companies for the period of seven 
road connecting the mines with a ship- | 


vears, from 1918 to 1924, inclusive, with 
an average annual production of 557,000 
tons, based upon the present rate of 
Federal income taxes, have been the 
sum of $437,166.71. 

“It is my aim, through the organiza- 
tion of the proposed new company with 
provision for further financing 


red stock, to undertake insofar as pos- 
sible, to stabilize the coal industry of 


| Utah, now in a depiorably unsatisfactory 
practical administration of the affairs | 
| of the defendant corporation, and has | 
been in control of its board of directors.” | 

On December 18, 1924, the board of | 
who re plaintiffs | 
resolution | 
| be from members of the Directorate of 


condition, by placing this company in a 
more important position with increased 
production, and the hope thereby of de- 
creased production costs. 

“Tt is my purpose to select my asso- 
ciates as I may see fit; my choice will 


the Companies, the properties of which 
may be taken over by the new company. 
“Yours very truly, 
JOHN H. TONKIN.” 

The same day, this letter was pre- 
sented to a meeting” of the board which 
passed the resolution following: 

“Be It.Resolved*® that whereas this 
company did, on December 18, 1924, au- 
thorize the granting of an option to 
| John H. Tonkin, to purchase all of the 
assets and property of this company, 
for the purchase price of $2,500,000. 

“And Whereas, it was the purpose of 
said resolution to enable said Tonkin to 
organize a new corporation, subsidiary 
| and tributary to this corporation; which 
| new corporation was to own not only 
| the deus of this corporation, but was 

also to acquire, if possible, and own the 
assets of other corporations engaged in 
the same general business with this cor- 
poration. 
“And Whereas, the said Tonkin has 
for some time been engaged in making 
| negotiations for the organization of said 
| new company, and now has, except for 
| matters of detail, the general plans of 
| said new company formulated, and has 
submitted said general plans to the board 
of Directors this company at this 
meeting. 

“Therefore, Be It Resolved, that this 
Board does hereby ratify and approve 
of said general plans, and 


Details to Be Settled 
With John Ho Tonkin 


“Be It Further Resolved, that in order 
to effectuate the carrying out of said 
plans and the legal transfer of the assets 
of this company to the new corporation 
about to be formed by the said John H. 
Tonkin, that the President and Secre- 
tary of this company be and are hereby 
authqrized to make and deliver all neces- 
sary contracts, conveyances and assigon- 
ments, preliminary and final, to the said 
John H. Tonkin as Trustee for the said 
corporation about to be formed; upon 
| the condition that the said Tonkin shall 


aun 
OL 
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ato CancelSales OptionReversed onA Ppea 


poration $1,000,000 in cash, and  §$1,- 
500,000 in the Seven Per Cent Pre- 
ferred Cumulative Capital Stock of said 
new corporation within 60 days from the 
date hereof; amd upon the further con- 
dition that said Preferred Cumulative 
Capital Stock to be issued by said New 
Company shall stipulate that no divi- 
dend is to be paid on any Common Stock 
of said new Company until all wnpaid 
cumulative dividends shall have been 
paid on said Preferred Stock; and shall 
further stipulate that in the event of a 
dissolution of this new Company no Com- 
mon Stock shall share in a distribution 
of any assets until the holders of said 
Preferred Stock to be issued by said New 
Company shall have received the full 
par value of the Preferred shares held 
by them, together with all accrued cu- 
mulative dividemds due thereon. 


Be It Further Resolved, that these res- 
olutions shall be submitted to a Stock- 
holders’ meeting, to be held at the office 
of the Company at Evanston, Wyo., on 
the nineteenth day of May, A. D. 1925; 
and said authority herein granted shall 
become effective and binding upon this 
Company when these resolutions — shall 
have been watified by the votes of a ma- 
jority of the Capital Stock of this Cor- 
poration.” 





On May 5 previous, the board had 
called a special stockholders’ meeting for 
May 19 at which 1,698,583 shares woted 
to ratify the sale and 620,000 shares op- 
posed. Throughout the above negotia- 
tions, the plaintiffs, as stockholders and 





as directors, vigcorously opposed every 
step of This transaction. 


Option Is Termed 
Cloud Upon Title 


Defendants claim the above constitute 
a valid and binding contract for the sale 
of the entire assets of the company and 
are threatening to and will carry out the 
same. Such contract is “a cloud upon 
the title of the corporate defendant to 
all its property.”” 

“The defendant corporation is a sol- 
vent, going comcern, The fair value of 
its assets is more than $2,500,000, in ex- 
cess of its liabilities (other than its lia- 
bility to its stockholders), The fair value | 
of its capital stock, the par value of 
which is $1.00 per share, is $1.20 per 
share. It has mo bonded indebtedness, 
and its floating debt could be paid out of 
its surplus or undivided profits without 
impairing its capital stock. That no exi- 
gency exists requiring the raising of 
money or the taking of the action herein- 
before stated. It has made net profits 
in the past and can make them in the 
future. Already in the present year of 
1925 it has declared and paid in cash two 
quarterly dividends of 114 per cent each 
on its entire capital stock of $2,500,000. 
Yet, over the objection and against the 
protest of stockholders owning between 
one-fourth and one-fifth of the entire 
the majority of the stockholders have un- 
capital stock, the board of directors and 
dertaken io make a contract with the de- 
fendant, Tonkin, himself a director and 
the general manager of the corporation, 
encumbered, will be conveyed away and 
whereby all its assets now (wholly) un- 
its stockholders will only receive for 
their property 40 per cent of the par 
value of their stock in cash, and the re- 
maining 60 per cent thereof in the stock 
of a corporation -whose properties will be 
heavily mortgaged and which stock will 
have no voting power and no market 
value; and in order to accomplish this 
there will be issued to defendant Tonkin 
and his associates ‘$100,000 of the com- 
mon stock of this new corporation. And 
in addition to all of this, there will be 
paid out of the assets of the new ™ cor- 
poration for promotion expenses $200,- 
000 in cash and $300,000 in preferred 
stock, and $128,000 in the form of dis- 
count on the sale of its $1,600,000 of 
bond at 92 cents on the dollar, which is 
the proposed ‘plan of financing it; so 
that the setting up of this new corpora- 
tion will cost $628,000 in cash afd pre- 
ferred stock amd $100,000 in common 
stock, wiith all the voting power im those 
who get this common stock for their 
services.” 

Plaintiffs have unsuccessfully emdeavy- 
ored to have the board bring an action 
to vacate and annul the above option and | 
it would be useless to make further ef- 
forts to obtain relief from the stockhold- 
ers or board. 

The action is brought in behalf of all 
other stockholders similarly situated who 
may join. | 


s 





Question of Jurisdiction 
Discussed ira Detuil 


The jurisdictional questions relate to 
the absence~of necessary parties (the 
unnamed directors, the Royal Coal Com- 
pany and, under Tonkin’s amended mo- 
tion, the Independent.Coal & Coke Con- 
pany) and the presence of a party (the 
Independent Coal & Coke Company), in 
the bill, over which it is claimed there 
was no jurisdiction. The latter question 
is, really, one Of jurisdiction over subject 
matter because of the character of reas- 
ons asserted for latk of jurisdiction. 

The other directors are not necessary 
parties because this action is not for re- 
lief against them, personally or officially, 
but against the company in its corporate 
capacity. The Royal Coal Company is 
not a necessary party because no relief 
is asked against it and because it is not 
a party to the transactions involved. The 
Independent Coal & Coke Company is a 
necessary party because the relief sought 
is annulment of a contract to which it 
was a party. If the motion to dismiss 
as to that company was properly sus- 
tained, then. it ‘was proper to dismiss as 
to Tonkin. 

There is no claim of personal service 
on the company and it appeared specially 
to challenge the jurisdiction. The claim 
is that the subject matter of this action, 





as shown in the bill, brings it within Sec- | 


m 
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Prohibition 


l 


Offer Is Held Cloud 
On Title of Concern 


Objectimg Stockholders Say 
Company Prospered and 
_ Deal Was Arbitrary. 


1039) authorizing constructive service. 
That section authorizes such service 
where the suit is “to enforce any legal 
or equitable lien upon or claim to, or to 
remove any incumbrance or lien or cloud 
upon the title to real or personal prop- 
erty within the district where such suit 
its brought.” It is urged that this is an 
action to remove a “cloud upon the title” 
to real amd personal property within 
Utah. The property isin Utah. The ques- 
tion is whether this action is to remove 
acloud therefrom or whether it is nerely 
an action to control the intercorporate 
relations ef stockholders in a Wyoming 
corporation. 

Appeii-=s contend that the case of 
General Inwestment Co. v. Lake Shore & 
Michigan Southern Railway Company, 
260 U. S. 261 is controlling. As that 
case Was presented in the Court of Ap- 
peals of the Sixth Circuit (269 Fed. 285) 
there Was mo matter of jurisdiction un- 
der Sectiom 57 of the Code. The sole 
jurisdictional questions presented and 
considered in that court were such as 
concerned the right of a private suitor, 
who, pleading no pecuniary damage to 
himself (p. 240), was seeking relief 
solely upom the ground that the public 
policy of the Nation and of the State as 


to trust combinations was being violated 
(p. 239). 


Sections Zs Quoted 
rom Decision 


In presenting the matter to the Su- 
preme Court, counsel seem to have 
treated the jurisdictional question as de- 
pendent wpon Section 51 of the Code, “as 
regulating the district in which suits 
under the antitrust laws may be-brought” 
(p. 279) wand the expressions in that 
opinion as to Section 57 seem rather 
gratuitous. But that part of the opinion 
is distinguishable from the present case, 
for that opinion (p. 280) said: 

“Obviously the section is confined to 
suits which are local in the sense of re- 
lating directly to specific property, real 
or personal, within the district of suit 
or partly therein and partly in another 
district of the same State. This suit was 
not withim that category. It was not 
brought to enforce a claim to or lien 
upon specific property so located, nor to 
cancel am incumbrance or lien thereon 
nor to remove a cloud upon the title. 
On the contrary, as the original bill 
plainly disclosed, it was brought to en- 
join two railroad cor---* -+—one having 
lines both within and without the State 
in which the suit was begun, and the 
other having lines without that State— 
from consolidating, along with nine other 
companies, into a single corporation. 
Such suit is essentially in personam and 
strictly transitory, and is not made any 
the less so by including in the bill, as 
was done here, an incidental prayer that 
the consolidation be annulled if consum- 
mated pending the suit. So, tested by 
the original bill, this suit was not one 
wherein special service could be had un- 
der Section 57.” 

The facts in that case are dissimilar 
to those here present. In so far as the 
statement of law therein is to be applied 
to the facts then under view, that de- 
cision goes no further than to declare 
that a suit under the National Antitrust 
Act is an action in personam in nature 
and essence and cannot be changed from 
that character by inclusion of other in- 
cidental matters. The facts in the pres- 
ent bill must be scrutinized to determine 
whether the present case is within Sec- 
tion 57, permitting constructive service. 

A conveyance of the property in strict 
accordance with the contract here sct out 
would undoubtedly be a cloud upon the 
title of the company to this property. 
Such a contract is not void until vali- 
dated but is valid until avoided—it is 
voidable. It is capable of becoming ab- 
solutely walid through ratification or es- 
toppel and the corporation, as such, is 
estopped to deny such validit¥. Westcr- 
lund v. Black Bear Mining Co., 203 Fed. 
599,611 (this court). 


Decrees Dismissing 
Bill Are Reversed 


If the corporation should attempt to 
convey to someone else, no attorney 
would pass sucha title with this contract 
in existemece. Such a contract is a cloud 
upon the title ofthe most serious charac- 
ter. If it is such a cloud, then the stat- 
ute gives to anyone injured thereby a 
right to bring a suit to remove it. The 
non-assenting stockholders are in that 
position. | Westerlund case, supra, p. 613. 
If,on the other hand (as seems to be held 
in Commerce Trust Co. v. Chandler, 
295, Fed. 241, 248, First Circuit), a 
contract to sell all of the essets of a 
solvent corporation is void, instead of 
voidable, where there are dissenting 
stockholders, it is a cloud which even the 
corporation itself has power to seek to 
have removed and here plaintiffs allege 
unsuccessful efforts to secure such action 
by the corporation. 

Under either view, the complaint states 
fact sufficient to bring it within the char- 
acter of actions in which constructive 
service is authorized by Section 57. See 
Citizens Savings & Trust Co. v. Illinois 
Central R. R. Co., 205 U. S. 46; Mellon v. 
Moline Moalleable Iron Works, 131 U. 8. 
352. 

Merits. 
The case of Geddes v. Anaconda Mining 


. deliver to the Treasurer of this cor- | tion 57 of the Code (Compl. Stat. Sec. | Co., 254 U. S, 590, is conclusive in favor 


; 


Distillation 
OF Spirits 


Conviction of Man 
As Illicit Distiller 
Upheld on Appeal 


Circuit Court Finds Credi- 
bility of Defemdant Was 
Proper Question for Jury 

to Determine, 


PETE Duckwitz, PLAINTIFF IN ERROR, Y. 
| UNITED STATES OF A MERICA; Circurt 
Court or APPEALS, 

No. 4897, 

In this case a complete still was found 
in a secluded place at some distance from 
the residence of the plaintiff in error, 
tracks lead from the still to his resi- 
dence, corn sugar was found at the still 
like that found at his residence, con- 
tainers for liquor were found at his resi- 
dence, and a bill for the Sugar was ad- 
dressed to his residence. The court, in 
holding that there was ample evidence 
to warrant the submission of the case 
to the jury, and that the ‘credibility of 
the witness and the sufficiency of the 
explanations offered were for the jury 
and not for the court, affirmed the judg- 
ment of conviction of the District Court, 
Western District of Washington. 

The case was heard before Circuit 
Judge Rudkin and District Judges Diet- 
rich and Kerrigan. Judge Rudkin de- 
livered the opinion of the court as fol- 
lows: 


NINTH Circuit, 


This is a writ of error to review a 
judgment of conviction on two counts 
under the revenue laws, the first count 
charging that the plaintiff in error car- 
ried on the business of a distiller of 
spirits without having given a bond as 
required by law; the second count charg. 
ing that he made and fermented mask 
fit for distillation of spirits on certain 
premises not then and there a distillery 
duly authorized according to law. Re- 
fusal of the court to direct a verdict of 


not guilty at the close of the testimony 
is the only ruling assigned as error, 
aside from a formal assignment based 
on the order denying a motion for a new 
trial 

The testimony on the part of the gov- 
ernment tended to show that prohibition 
officers found a still set up and in opera- 
tion, a quantity of intoxicating liquor, a 
number of barrels, a large quantity of 
mash, corn sugar, and other parapher- 
nalia used in the distillation of spirits, 
in a_ secluded place at some distance 
from the residence of the plaintiff in er- 
ror; that tracks or a path led from the 
still to the residence of the plaintiff in 
error; that a large quantity of corn 
sugar, such as was found at the still and 
such as is commonly used in the distilla- 
tion of spirits, and containers for liquor 
and valises used in the transportation of 
liquor, were found in the possession of 
the plaintiff in error at his residence; 
that the bill for the corn sugar was ad- 
dressed to the place with the green 
fence, and that such a fence surrounded 
the premises occupied by the plaintiff in 
error. The commission of the two of- 
fenses was not in dispute and the fore- 
going testimony and other surrounding 
-circumstances would seem ample to war- 
rant the submission of the case to the 
jury. True, the plaintiff in error denied 
the charges and attempted to explain 
away the incriminating circumstances, 
but the credibility of the witness and the 
sufficiency of the explanation offered 
were for the jury and not for the court. 

The judgment is affirmed. 

October 25, 1926. 


Levy on “Roses Montees” 
Is Cut by Customs Court 


The United States Customs Court, in 
sustaining protests of Pulver & Kirsch- 
ner, Albert Lorsch Co., and H, Wolff & 
Co., of New York, has just found that 
certain paste back jewels known as 
Roses Montees, are properly dutiable at 
the rate of 20 pér cent ad valorem under 
the provisions of paragraph 1429, tariff 
act of 1922. 

The collector’s assessment at 55 per 
cent ad valorem under paragraph 218, is 

| therefore reversed by Judge Sullivan. 

(Protests 89551-G-10950-23). 


European Steel Entente 
To Increase Production 


Chester Lloyd Jones, Commercial At- 
tache at Paris, has advised the Depart- 
ment of Commerce that the recently 
formed iron and steel entente of Cen- 
tral Europe had announced an increased 
seale of production for the current quar- 
ters of 1926. Under the new scale, Mr. 
Jones’ cable said, a production of 8,000,- 
000 metric tons is scheduled for the cur- 
rent three months. This represents an 
average rate of 32,000,000 metric tons 
for the year, or an increase of 1,500,000 
metric tons over the previously estab- 
lished maximum. * 


of the sufficiency of the bill for the two 
reasons (stated in that opinion): that the 
entire assets of a prosperious corporation 
cannot be sold over the protests of minor- 
ity stockholders (p. 595) and that, in 
those instances where assets of a failing 
corporation can be thus sold, the pay 
must be in money only or in securities 
having established market value (p. 598). 

There is no force in the suggestion of 
the appellees that this case has become 
moot. 

The decrees dismissing the bill are re- 
| versed and the trial court instructed to 
| set aside such orders and renistate the 
| bill. 

October 7, 1926. 
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Farm Loan 


Board 


Restrictions Fixed 


By Federal Laws 


Counsel for Farm Loan Board 
Gives Opinion Realty Is 
Also Subject to Levy. 


A legal opinion, drawn by H. B. Cox, 
counsel for the Federal Farm Loan Board, 
and made public November 3, holds that 
stock in the joint land banks arg subject 
to Federal taxation in the same manner 
as shares in national banking associa- 
tions. , 

Mr, Cox’s opinion was rendered in re- 
sponse to inquires from joint stock land 
banks, which, like national banks, are 
Federal instrumentalities, and as such are 
exempt from State and municipal taxes.’ 

The opinion follows in full text: ; 

The question submitted for my consid- 
eration is whether joint stock land banks 
are subject to taxation by the States in 
which they axe located, and, if so, in what 
manner they may be taxed. 

Joint stock land banks are organized 
under, and operate pursuant to a Federal 
statute, and, like national banks, are Gov- 

ernment instr-umentalities. As such they 
ave exempt from all taxation by State or 
local authorities, unless Congress has 
specifically permitted their taxation. 

Section 26 of the Farm Loan’ Act, ap- 
proved July 17, 1916, ¢ 245 39 Stat. 360, 
exempts from _ taxation Federal land 
banks, national farm loan associations 
and the mortgages executed to, and the 
honds issued by Federal land banks and 
joint stock land banks. 

Section 26. also provides: 

“Nothing herein shall prevent the 
shares in any joint stock land bank from 
being included in the valuation of the 
personal property of the owner or holder 
of such shares, in assessing taxes im- 
posed by authority of the State within 
which the bank is located; but such as- 
sessment and taxation shall be im manner 
and subject to the conditions and limita- 
tions contained in section 5219 of the Re- 
vised Statutes with reference to the 
shares of national banking associations.” 

The above quoted provision gives no 
authority for taxation of joint stock 
land banks, or the imposition of a fran- 
chise tax on such banks, but merely au- 
thorizes taxation of shares of stock as 
personal property in the hands of the 
shareholder. A further provision of said 
section permits taxation of real prop- 
erty belongimg to said banks to the same 
extent as other real property in the 
State is taxable. 

Section 26 permits taxation of shares 
of stock of joint stock land banks, and 
provides that assessment and taxation 
shall be subject to conditions and limi- 
tations contained in section 5219, Revised 
Statutes, with reference to taxation of 
shares of national banking associations. 

At the time the Federal Farm Loan 
Act became effective, section 5219, Re- 
vised Statutes, read as follows: \ 

“Nothing herein shall prevent all the 
shares in any association from being 
included in the valuation of the personal 
property of the owner or holder of such 
shares, in assessing taxes imposed by 
authority of the State within which the 
association is located; but the _legisla- 
ture of each State may deternrine and 
direct the manner and place of taxing all 
the shares of na€ional banking associa- 
tions located within the State, subject 
only to the two restrictions, that the 
taxation shall not be at a greater rate 
than is assessed upon other moneyed 
capital in the hands of individual citi- 
zens of such State, and that the shares 
of any national banking association 
owned by nonresidents of any State shall 
be taxed in the city or town where the 
bank is located, and not elsewhere.” 

As the shares of stock of joint stock 
land banks are taxable in the same 
manner as shares of stock in national 
banking associations, the decisions of 
courts relating totaxation of national 
banking associations are applicable to 
the taxation of joint stock banks. It 
has been held®by the Supreme Court of 
the United States, as well as many other 
courts, that State taxation of national 
banks is not permissible without Con- 
gressional consent. (N. Y. ex rel, Wil- 
liams v. Weaver 100 U. S. 539-543.) 

Section 5219, Revised Statutes, limits 
the power of the State to tax national 
banks, their property or their franchise, 
and any tax ‘im excess of, amd not in 
conformity ‘with such section, is void. 
(Weiser National Bank v. Jeffreys 95 
Pac. 28; Pittsburgh v. First National 
Bank, 55 Pemn. 45; Bank of California 
y. Richardson 246 U. S. 476). 

A State may tax shares in the capital 
stock of a national bank, but cannot 
tax the capital of the bank when in- 
vested in Government securities. As 
stated by Justice Miller im National 
Bank v. Commonwealth 9 Wall. 353: 

“But we are of opinion that while 
Congress imtended to limit State taxa- 
tion to the shares of the bank, as dis- 

‘tinguished from its capital, to provide 
against a discrimination in taxing such 
bank shares unfavorable to them as com- 
pared with the shares of other corpora- 
tions and with other moneyed capital, 
it did not intend to prescribe to the 
State the mode in which the tax should 
be collected.”’ (Lindsay v. First Na- 
tional Bank, 156 U. §. 485). 

In assessing the shares of stock in the 
national bank, the shares must be as- 
sessed at their full market value, and not 
at their par value, nor at their value as 
shown by the capital stock, surplus and 
undivided profits (National Bank v. Com- 
merce v, Bedford, 155 Mass. 313). 

The value of the shares of national 
banks must be ascertained in some man- 
ner, in order to determine their taxable 
value, and # State may authorize the ap- 
praisement of these shares far taxation 
at the current market value of the stock 
st the place where the bank is located 
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Corporations 


Shares of Jomt Land Banks Liable to Tax, | 
By States as Personal Property of Owners 


——+ 


(People v. Commissioners of Taxes, 94 
U.S. 415). 


It has been held lawful for the State | 


to enact that taxes on shares in the cap- 
ital stock of national banks, located 
within the States, shall be paid by the 
bank (First National Bank v. Douglas 
Co., 3 Dillon 330). 

In many States laws have been en- 
acted compelling national banks to pay 


| the taxes assessed upon the shares of the 


stockholders (National Bank v. Fisher 45 
Kan. 726; Hershire v. First National 
Bank, 35 Iowa, 272; Bank v. Memphis, 
116 Tenn. 641). 

National banks, being instrumentali- 
ties of the Federal Government, are not 
subject to taxation by the States except 
in so far as Congress has expressly per- 
mitted. Section 5219 Revised Statutes 
is the ‘measure of the power of a State 
to tax national banks, their property or 
their franchise; and any tax in excess of 
and not in conformity to said section is 
void. 

National Banks Liable 


To Taxation on Stock 

Under the National Banking Act, au- 
thorizing the organization of national 
banks, none of the property in such banks 
is taxable by State, county or municipal 
authority except the real estate of the 
bank and the shares of its stockholders. 
The duties provided for in said Act are 
designed to be in lieu of all existing 
taxes. (National Bank v. Young, 25 
Iowa 311; Bank of Albia v. City Council, 
86 Iowa 28.) 

While the laws of the United States 
permit taxation of the shares of national 
banking associations in the hands of the 
shareholders, such shares of stock are 
distinct from its capital stock, or prop- 
erty and assets. (In Re National Bank 
of Aurora, Nebr. 171 N. W. 912). 

National banks are not merely private 
moneyed institutions, but agencies of the 
United States, created under its laws 
to promote its fiscal policies; and hence, 
the banks, their property, and their 
shares of stock cannot be taxed under 
State authority, except as Congress con- 
sents, and then only in conformity with 
restrictions. (First National Bank of 
Guthrie Center vy. Anderson, 46 Sup. Ct. 
135). 

Joint stock land banks are likewise 
agencies of the United States, created 
under its laws, to carry out its fiscal 
policies, in aid of a certain class of its 
citizens, and are, therefore, government 
instrumentalities, exempt from taxation 
except as Congress has permitted them 
to be taxed, and then only in the manner 
and to the extent prescribed by Congress. 

Congress has permitted the taxation of 
banks as personal property of the share- 
the shares of stock of joint stock land 
holders, but it has not permitted the tax- 
ation of joint stock land banks as corpo- 
rations or moneyed institutions; and the 
authority to tax the shares, given in sec- 
tion 26 of the Farm Loan Act, cannot be 
extended to the taxation of the assets or 
other property of joint stock land banks, 
except the real property owned by said 
banks, which may be taxed 4s provided 
by section 26 of said act. 

The tax onthe shares of stock, permis- 
sible under that act, is a tax against the 
holders thereof, and not against the 
bank. (State v. First National Bank, 204 
N. W. 874). 

It was undoubtedly congressional in- 
tent, at the time that the Farm Loan Act 


was enacted, that the shares of stock of) 


joint stock land banks should be taxed by 
the States to the same extent, and in the 
same manner that shares of stock in na- 
tional banking associations were then 
taxable by law. 

Since the enactment of the Farm Loan 
Act, however, Congress has seen fit to 
amend section 5219, Revised Statutes, and 
extend the taxing power of the State re- 
garding national banks. The Amendatory 
Act, March 25, 1926, ¢ 88, insofar as it is 
considered material to taxation of joint 
stock land banks, reads as follows: 

“The legislature of each State may de- 
termine and direct, subject to the provi- 
sions of this section, the manner and place 
of taxing all the shares of national bank- 
ing associations located within its limits. 
The several States may (1) tax said 
shares, or (2) include dividends derived 
therefrom in the taxable income of an 
owner or holder thereof, or (3) tax such 
‘associations on their net income, or (4) 
according to or measured by their net in- 
come, provided the following conditions 
are complied with: 

*“1.€a) The imposition by any State of 
‘any one of the above four forms of taxa- 
tion shall be in lieu of the others, except 
as hereinafter provided in subdivision (c) 
of this clause. 

“‘(b) In the case of a tax on said shares 
the tax imposed shall not be at a greater 
rate than is assessed upon other moneyed 
capital in the hands of individual citizens 
of such State coming into competition 
with the business of national banks; 

“Provided, That bonds, notes, and 
other evidences of indebtedness in the 
hands of individual citizens not em- 
ployed or engaged in the banking or 
investment business and representing 
merely personal investments not made 
in competition with such business, shall 
not be deemed moneyed capital within 
the meaning of this section * * *.’’ 

While the Act of March 25, 1926, 
provides four methods by which States 
may tax national banks. It also provides 
the exercise of one method shall ex- 
clude the exercise of the other three. 

As Congress has permitted the taxa- 
tion of shares of stock of joint stock 
land banks as personal property of the 
holder, it must be held that it has in- 
ferentially execluded all other taxation 
of joint stock land banks. 

In the Act of March 25, 1926, it has 
retained as one of the methods of taxa- 
tion a tax on the shares of national 
banks, and has provided that the ex- 
ercise of this method of taxation by 
States excludes the other three methods 
permitted in said Act. The same limita- 
tions is contained in 1 (B) of the Act 


| Act March 25, 1926 relating to the taxa- 


| banks are 


Given Same Status 
As National Banks 


Other Assets Exempt From Tax- 
ation of Any Kind by 
States. 


of March 25, 1926, as is contained in 
section 5219, Revised Statutes. 


Taking the permissive provision of 





tion of shares of stock of national banks, | 
with the restrictions applicable thereto, 
and reading section 26 of the Farm | 
Loan Act im’ connection therewith, it 
will be seen that no change has been 
made by the Act of March 25, 1926, 
in regard to the taxation of shares of 
stock of joint stock land banks. 





It follows, therefore, that the 
shares of stock in joint stock land 
taxable, as provided by 
section 26 of the Farm Loan Act, 
read in connection with section 5219, 
Revised Statutes; that is, as personal 
property of the owner or holder of said 
shares, and not otherwise. 

Federal land banks and joint 
land banks are not commercial banks, 
as their business is confined to farm 
loans taken in conformity to the act 
under which they are organized; they 
receive no deposits subject to check; 
do not discount notes and bills of ex- 
change; and no not issue a cireulating 
medium. 

They do not, 
the definition of 


stock 


| 

| 

therefore, fall within 

“bank”, as laid down 

by the Supreme Court of the United 
States, and are not to be considered 
“banks” or institutions “doing a bank- |" 
ing business.” (State ex rel. Compton | 
v. Ender, 271 S. W. 770, 772.) 
In the above case decided by the Su- | 
preme Court of Missouri, the court had 


National 


Banking Law 


gages, reseryés, capital stock, or other 
property of joint stock land banks, with 
the exception of real property owned by 
the banks, taxable under the provisions 
of the Farm Loan Act. 

It makes no difference that the laws 


of a State may impose a tax on property, | 


franchise or business of a joint stock 
land bank. The law of the United States 
is paramount. 

The only tax that a State may impose 
on Federal government instrumentalities 
is that permitted by Congress, and when 
permitted, the authority cannot be ex- 
tended, but must be exercised in the 
manner, afd only to the extent au- 
thorized. 


Coal Company Loses 
Suit for Higher Price 


On Orders for Navy 


Circuit Court Holds Accept- 
~ ance of Government’s 
Offer Was Binding as 
Contract. 


[Continued From Puge 7.) 
withhold payments unless plaintiff should 
accept the price as satisfactory; and, 
plaintiff, in the requisition order itself, 
had been advised of its right to decline 
the price offered and to accept 75 per 


| 
| 
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Claims 


Contractor's Surety Declared Liable to Materialmen ~ 
And Laborers Since Exemption in Bond Violates La | 


State Act Requires 
Protection of Men 


Necessity for Such Clause Was 
Known to Defendant 
Through Contract. 


HartTrorp ACCIDENT AND INDEMNITY 
COMPANY, A CORPORATION, V. Tue | 
Board OF EDUCATION OF THE DISTRICT 
oF BEAVER POND, IN THE COUNTY OF 
MERCER, STATE OF WEST VIRGINIA, i 
CORPORATION; CIRCUIT COURT OF AP- | 
PEALS, FouRTH Circuit, No. 2517. 


The judgment of the District Court, 
Southern District, West Virginia, holding 
a surety on a contractor’s default, for 
payment of the claims of laborers and 
materialmen, notwithstanding an _ at- 
tempted exception in the bond, inconsist- 
ent with a state statute, was affirmed 
in this review by the Circuit Court’ of 
Appeals. The construction involved in 
the contractor’s default was a school 
building and the state statute, requiring 
such bonds, provided that they should 


| 
| 
{ 
| 


|g@e responsible to laborers and material- 


cent thereof and establish the value at | 


law. See American Smelting Co. v. U. 


S., supra. 
Other Cases Cited 
Held Not to Apply 

Plaintiff places great reliance 
two cases, Freund v. U. S. 260 U. S. 60, 
and Swift & Co. v. U. S. 111 U. S. 22. 
But as we understand these 
neither of them has any application to 
the case at bar. 
that “‘contractors who were encouraged 
by agents of the Post Office Department 
to enter into a mail carriage contract 
and give a heavy bond, without notice of 
the Department’s purpose to substitute 


| 


upon | 


men. 

G. Richardson, Jr. (B. McClaugerty 
and R. S. Ritz on brief), appeared for 
plaintiff; J. M. Sanders (D. E. French 
on brief), for defendant. 

Before Parker, Circuit Judge, 
Webb and Soper, District Judges. 

The full text of the opinion of the 


and 


| court, delivered by Judge Parker, fol- | 
| lows: 


cases, | 


This is an action at law, instituted 


| by the Board of Education of the Dis- 


The Freund case held | 


j 


trict of Beaver Pond, in Mercer County, 
West Virginia, as assignee of the claims 
of certain laborers and materialmen, to 
recover on a contractor’s bond, executed 
by the Hartford Accident and Indemnity 
Company as surety, to guarantee the 


under consideration the question whether | a more onerous service under color of | performance of a contract to erect a 


the shares of stock ina joint stock land | 
bank were subject to taxation under a 

State statute providing for the taxation 

ef shares of stock in “banks’’: or insti- 

tutions “doing a banking business.” 

The court said: 

“It is conceded that the land bank is | 
a Federal agency and that its shares 
of stock are not subject to taxation by 
the State or its agencies, except to the 
extent and in the manner authorized by 
Congress * Such shares are 
concededly exempt from State taxation, | 
except in accordance with section 26 of | 
the Federal Farm Loan Act. | 

“As the land bank is not a bank or | 
an institution doing a banking business 
within the meaning of our section 12775, 
this State has made no sufficient pro- 
vision for taxing the shares owned by 
stockholders in land banks * * *,.” 
The Farm Loan Act permits the taxa- 


tion of shares of stock in joint land banks 
in the same manner and to the same 
extent that shares of stock in national 
banking associations are taxable under 
section 5219, Revised Statutes. The 
taxes which the States are authorized by 
section 5219 to impose are exclusive, 
and national banks are not liable to any 
other taxes imposed under state author- 
ity. (National Bank of Oskaloosa v. 
Young, 25 Iowa 311; Owensboro Na- 
tional Bank v. Owensboro, 173 U. S. 664.) 
Likewise joint stock land banks are 
exempt from taxation by state authority 
except as permitted by section 26 of 
the Farm Loan Act read in connection 
with section 5219 Revised Statutes. 
This permissive authority cannot be 
extended to taxation of the notes, mort- 


the contract, but not within its terms, 
and who performed the new service, un- 
der protest, rather than incur risk to 
themselves and their bondsmen of throw- 
ing up the contract,” would not be held 
to have acquiesced in the change. In the 
case at bar there was no element of 
illegality, unfairness, coercion or threats 
on the part of officials of the Govern- 
ment. On the contrary, they proceeded 
strictly in accordance with the law, and, 
instead of acting oppressively or un- 
fairly, notified plaintiff of its right to 
refuse the price offered and of its rights 
upon such refusal. 

Nor do we think that the doctrine of 
the Swift case has any application here. 
That case decided that settlements made 
by a purchaser of revenue stamps did 
not preclude him from asserting his stat- 
utory right to a certain commission on 
stamps purchased by him, where he was 
given no choice, but the only alternative 
was to submit to an illegal exaction or 
discontinue his business. In the case at 
bar, plaintiff was faced with no such al- 
ternative. On the contrary, it was ex- 
pressly advised of its right to establish 
the value of its property at law, if un- 
willing to accept what the President had 
determined as fair compensation, and 
was offered three-fourths of this amount 
pending the determination of its value. 

We have given careful consideration 
to the other authorities cited by the able 
counsel representing plaintiff, and to the 
arguments which they have advanced, but 
we are convinced that the judgment of 
the District Court was correct, and same 
is accordingly affirmed. 

Affirmed. 
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CORPORATIONS: Process: Constructive. 


ILL in equity seeking to cancel an option and contract for sale of all assets of 
prosperous corporation relates to a conveyance of property which would be 
cloud on title of corporation to its property; and non-assenting stockholders injured 
thereby may bring suit to remove such cloud; and subject matter brings it within 
Sec. 57, Judicial Code, authorizing constructive service—McRoberts, etc., et al. v. 
Independent Coal & Coke Co., a Corp., et al. and same v. Tonkin (Cireuit Court of 
Appeals, 9th Circuit.)—Index Page 3030, Col. 2. 


CORPORATIONS: Sale of Property of Prosperous Corporation: Minority Protest. 


ENTIRE assets of prosperous corporation 


cannot be sold over protests of minority 


_Stockholders, and when assets of failing corporation can be thus sold, pay must 
be in money only, or in securities having established market value.—McRoberts, 
etc., et al. v. Independent Coal & Coke Co.,“a Corp., et al. and same v. Tonkin. 


(Circuit Court of Appeals, 9th Circuit.)—I 


nhdex Page 3030, Col. 2. 


CONTRACTS: Requisition Orders Under Lever Act for War Supplies. 
GOVERNMENT'S requisition order, under Lever Act, Sec. 10, stating that Gov- 


ernment would buy stated amount of 
addressee of order were willing to sell at 


coal and would pay full price fixed if 
that price, but otherwise would pay 75 


per cent of price fixed without prejudice to seller’s right to establish value at law, 


was notice and its acceptance constituted 


contract binding to extent it was per- 


formed.—White Oak Coal Co. v. U.S. A. (Circuit Court of Appeals, 4th Circuit.) — 


Index Page 30265, Col. 1 


ESTOPPEL: Accepting Pay For Coal At Price Fixed Under Lever Act. 


UNDER offer of Government stated in requisition order, pursuant to Lever Act, 

Sec. 10, plaintiff was entitled to full amount of price fixed for coal delivered 
only if such price was accepted in full satisfaction; otherwise to 75 per cent of 
price with right to sue for value, and where full price was obtained by accepting 
offer, certifying price satisfactory, and rendering invoices for full price, such elec- 
tion to pursue one of two inconsistent remedies and thereby obtain benefits other- 
wise not obtainable, estopped plaintiff irom pursuing other remedy.—White Oak 
Coal Co. v. U. S. A. (Circuit Court of Appeals, 4th Circuit.)—Index Pge 3025, Col. 1. 


REMOVAL OF CAUSES: Diversity of Citizenship: Co-plaintiffs and Co-defend- 


ants, 


7HERE plaintiffs and two of defendants, indispensable at time suit started, are 

citizens of same State, a Federal Court cannot take jurisdiction, even though 

the two defendants later become dispensable.—Duncan et al. v. Sloane et al. (Dis- 
trict Court, Western District of Washington.) —Index Page 3028, Col. 1. 


school building. The parties will be re- 
ferred to in accordance with the positions | 
occupied by them in the Disttict Court. 


The plaintiff entered into a contract 
with the Harrison Construction Com- 
pany, hereafter called the contractor, to 
construct a school building at the price 
of $41,480. This contract, among other 
things, provided that the contractor 
should provide and pay for all labor and 
materials necessary for the execution of 
the work, and that it should furnish a 
guaranty company’s bond to the amount 
of $82,960 “to guarantee the faithful per- 
formance of the contract and the pay- 
ment of all subcontractors and labor and 
material bills.” 


Statute Required 
Making of Bond 

This bond was required, not only by 
the terms of the contract, but also by 
the statutes of West Virginia. Section 
12 of Chapter 75 of the Code of West 
Virginia provides: 

“See. 12._-Public Building: Bond of 
Contractor—It shall be the duty of the 
state board of control, and of all county 
courts, boards of education, boards of 
trustees, and other legal bodies having 
authority to contract for the erection, 
construction, improvement, alteration or 
repair of any public building or other 
structure, or any building or other struc- 
ture used or to be used for public pur- 
poses, to require of every person to 
whom it shall award, and with whom it 
shall enter into, any contract for the 
erection, construction, improvement, al- 
teration or repair of any such public 
building or other structure used or to 
be used for public purposes, that said 
contractor shall cause to be executed and 
delivered to the secretary of 
said board or other legal body, 
or other proper and designated custodian 
of the papers and records thereof, a good, 
valid, solvent and sufficient bond, in the 
penal sum equal at the least to the rea- 
sonable cost of. the materials, machinery, 
equipment and labor required for the 
completion of said contract, and con- 
ditioned that in the event such contractor 
shall fail to pay in full for all such ma- 
terials, machinery, equipment and labor 
used by him in the erection, construction, 
improvement, alteration or repair of such 
public building or other structure, or 
building or other structure used or to be 
used for public purposes, then said bond 
and the sureties thereon shall be re- 
sponsible to said materialmen, furnisher 
of machinery or equipment, and furnisher 
or performer of said labor, or their as- 
signs, for the full payment of the full 
value thereof.” 


Contract Incorporated 
In Surety Agreement 


Pursuant to the requirement of the 
contract, the contractor executed bond, 
with the defendant as surety, in the sum 
of $82,960. This bond, after reciting the 
execution of the contract between plain- 
tiff and the contractor, incorporated the 
provisions of the contract into the bond 
by the use of the following language: 

“A copy of which (i. e. the contract) 
is or may be attached hereto, and is 
hereby referred to and made a part 
hereof.” 


The clause expressing the condition of 
the bond was that “the principal shall 
indemnify the* obligee against loss or 
damage directly caused by the failure of 
the principal faithfully to perform the 
contract”; and this was followed by a 
provision that the bond was executed 
upon certain express conditions, among 
which was the following: 

“11. No right of action shall accrue 
upon or by reason hereof, to or for the 
use or benefit of any one other than the 
obligee named herein; and the obligation 
of the surety is and shall be construed 
strictly as one of suretyship only.” : 

The contractor defaulted in the per- 
formance of the contract, and the plain- 


—_—__—_—_~¢ 


| tiff completed the work thereunder. The 


balance of the contract price remaining 
in the hands of plaintiff, after deducting 
the payments to the contractor, was more 
than sufficient to cover the cost of com- 
pleting the contract, and the amount re- 
maining after its completion was applied 
on the claims for labor and materials. 
This left a balance due on claims of 
laborers and materialmen amounting to 
$9,587.40. These claims were duly as- 
signed to plaintiff, upon payment by it of 
the balance due thereon; and it was to 
recover on these assigned claims that 
this action was brought. 


Facts Are Established 
By Evidence at Trial 

The facts as stated were set forth in 
the declaration, and established by evi- 
dence introduced at the trial. Their suf- 
ficiency was challenged on the ground 
that the bond did not guarantee the pay- 
ment of claims of laborers and material- 
men, but merely indemnified plaintiff 
against loss which it might sustain from 
breach of contract on the part of the con- 
tractor, and that plaintiff had sustained 
no loss as a result of the contractor’s 
breach of contract; that, with respect to 
the claims sued on, plaintiff was in no 
better position than the laborers and 
materialmen who assigned their claims to 
plaintiff; and that, as these could not 
have recovered on the bond, plaintiff 
could not recover on it. 

The District Judge overruled a de- 
murrer to the declaration and, the parties 
orally waiving a jury trial, proceeded to 
hear the case, both on the law and the 
facts. At the conclusion of the testi- 
mony, the defendant moved the court “to 
strike out all of the evidénce introduced 
by plaintiff, and to direct a verdict for 
the defendant,” and excepted to the over- 
ruling of this motion. 

The Judge made no special findings of 
fact, other than the statement of facts 
contained in a written opinion filed by 
him, but, upon the evidence, held that 
plaintiff was entitled to recover, and ren- 
dered judgment accordingly. The as- 
signments of error relate to the overrul- 
ing of the demurrer to the declaration, 
the permitting of an amendment thereto, 
the denial of the motion for a directed 
verdict, and the admission of certain tes- 
timony relating to the claims assigned to 
plaintiff. 

We cannot consider the assignments 
of error relating to the denial of the 
motion for a directed verdict, or those re- 
lating to the admission of testimony, for 
the reason that a jury trial was waived, 
and the parties did not preserve their 
right to review questions of law arising 
on the evidence, by complying with sec- 
tion 649 of the Revised Statutes. 

Trial by jury in actions at law is guar- 
anteed by the Constitution (Amendments, 
Article VII) and is prescribed by the stat- 
utes of the United States. R. S. 648. 
Section 549 of the Revised Statutes pro- 
vides that issues of fact may be tried 
without the intervention of a jury “when- 
ever the parties, or their attorneys of 
record, file with clerk a stipulation in 
writing waiving a jury.” 

When this statute is complied with by 
the. filing of such written stipulation, a 
review may be had under Section 700 of 
the Revised Statutes “not only of all 
questions inherent in the primary record, 
but also of all the rulings on the trial 
which were imported into that record by 
the bill of exceptions, and which were 
properly challenged.” City of Cleveland 
v. Walsh Construction Co., 279 Fed. 57, 
and cases there cited. 


No Review Possible 


Except on Record 


If the statute is not complied with, 
however, the judgment of the court is 
valid, but there can be no review in this 
court of any question that does not arise 
upon the primary record. Bond v. Dustin, 
112 U. S. 604; City of Cleveland v. Walsh 
Construction Co., supra. In such case, it 
is well settled that alleged errors in the 
admission or rejection of testimony can- 
not be reviewed. Bond v. Dustin, supra; 
Weems v. George, 18 Howard 190, 196; 
Campbell v. Boyreau, 21 Howard 223, 226. 

And it is equally well settled that in 
case of a general finding by the court, the 
appellate court is without power to re- 
view the sufficiency of the evidence to 
sustain the finding. Fleischmann Const. 
Co. v. United States, 46 Sup. Ct. Rep. 284; 
Law v. United States, 266 U. S. 494. As 
said in the case last cited: 

“Neither the evidence, nor the ques- 
tions of law presented by it, were re- 
viewable by the Court of Appeals. To 
inquire into the facts and the conclusions 
of law, on which the judgment of the 
lower court rests, was not permissible.” 

There is some question as to whether 
in cases where there is a special finding 
of facts by the trial judge, upon a 
waiver of a jury trial without written 
stiuplation, it is permissible for the ap- 
pellate court to review the findings of 
fact to determine whether they support 
the judgment entered. Law v. U. S., 
supra; Cleveland v. Walsh Const. Co., 
supra; Swift v. Jones, 145 Fed. 489; 
Crouch v. U. S., 8 Fed. (2) 435. 

But that question does not arise here, 
as there was no special finding of facts 
made by the judge. The statement of 
facts contained in his opinion cannot be 
treated as a special finding for the pur- 
pose of determining whether the facts 
found support the judgment. Fleischmann 
Const. Co. v. U. S., supra; British Queen 
Mining Co. v. Baker Silver Mining Co., 
139 U. 8. 222; U. S. v. Sioux City Stock 
Yards Co. (C. C. A. 8th), 167 Fed. 126. 

The assignment of error relating to 
the amendment of the declaration pre- 
sents no question for review, as it was 
clearly within the discretion of the trial 
judge to permit an amendment. This 
leaves nothin gto be determined except 
the questions raised by the demurrer; 
ut, as the declaration sets forth the facts 


a: 


Action by Assignee ’ 
Of Claimants Valid 


Attempt to Deny Right of Suit 
to Other Than Obligee 
Held Void. 


very fully, we can dispose of the case 
upon the merits in dealing with these 
questions. 

We quite agree with the proposition 
that the right of plaintiff to recover on 
the claims sued on is no greater than that 
of the laborers and materialmen whose 
claims were assigned; but we think that 
it is clear that these laborers and mate- 
rialmen would have been entitled to re- 
cover if the action had been instituted by 
‘them prior to the assignment. 

When the bond is read in connection 
with the contract, which is expressly 
made a part of it, we have not a mere in- 
demnity agreement guaranteeing plain- 
tiff against loss from breach of contract on 
the part of the contractor, but a contract 
of suretyship, in which defendant under- 
takes that the contractor will faithfully 
perform his contract and will pay all 
subcontractors and labor and material 


bills. 

The bond itself provides that it shall 
be construed as one of suretyship; 
and the contract (by reference made 
a part of the bond) provides not 
only that the contractor shall provide 
and pay for all labor and materials, but 
also that the bond to be furnished shall 
“guarantee the faithful performance of 
the contract and the payment of all sub- 
contractors, and labor and material 
bills.” 

Under the law of West Virginia, a 
public building is not subject to liens © 
created under the Mechanics Lien Stat- 
ute. Iron Works v. County Court 89 W. 
Va. 367, 109 S. E. 343. And Section 12 
of Chapter 75 of the Code of West: Vir- 
ginia, quoted above, was manifestly in-- 
tended to require a bond for the protec- 
tion of those furnishing labor and ma- 
terials on public buildings, in lieu of the 
protection afforded by the lien statute in 
other cases. 

The bond must be construed in the 
light of this statute; and, without decid- 
ing that the provisions of the statute 
for the protection of laborers and mate- 
rialmen would be incorporated into the 
bond, in contravention of its express pro- 
visions, there can be no doubt that the 
bond should be liberally construed to ef- 
fect the purpose of the statute. Illinois 
Surety Co. v. John Davis Company 244 
U. S. 376; Hill v. American Surety Co. 
200 U. S. 197; Chambers v. Cline 60 W-. 
Va. 598, 55 S. E. 999. 


Defendants’ Position 
Declared Absurd 


When the bond is so construed and 
the provisions of the contract are read 
into it, it is clear that it guarantees 
the payment of the claims of laborers 
and materialmen. To hold otherwise 
would deny all force and effect to the 
provision of the contract incorporated in 
the bond that it should “guarantee the 
faithful performance of the contract and 
the payment of all subcontractors and 
labor and material bills, would convict 
the plaintiff of violating the statute 
above quoted, and would place the de- 
fendant in the absurd position of execut- 
ing a bond in violation of the terms of 
a contract and at the same time incor- 
porating the contract in the bond. 

As this is the proper construction of 
the bond, we think that there can be 
no question as to the right of plaintiff, 
as assignee of the claims of laborers and 
materialmen, to maintain this action 
upon it. 

Where a bond merely guarantees the 
performance of a contract which pro- 
vides that the contractor shall pay la- 
borers and materialmen, they may main- 
tain a suit on the bond, although not 
mentioned in the bond itself. Dixon’ v. 
Horne 180 N. C. 585, 105 S. E. 270; 
Scheflow v. Pierce 176 N. C. 91, 97 S. E. 
167; Orinoco Supply Co. v. Shaw Bros. 
Lumber Co. 160 N. C. 428; 76 S. EB. 278. 

In this case, however, the incorpora- 
tion of the contract in the bond brings 
laborers and materialmen within the pro- 
tection of the very wording of the bond, 
for the express provision is that the 
bond shall “guarantee * * * the pay- 
ment of all * * * labor and material 
bills.” There would seem to be no doubt 
of their right or the right of their as-_ 
signee to recover under the express pro- 
visions of the statute. Section 12 Ch. 
75 of the Code, quoted above. 

It is insisted, however, that paragraph 
11 of the bond prevents this suit by 
plaintiff as assignee of laborers and ma- 
terialmen. We think not. It is true that 
paragraph 11 does provide that “No 
right of action shall accrue upon or by | 
reason hereof, to or for the use or bene- — 
fit of any one other than the obligee - 
herein.” He 

But Section 12 of Chapter 75 of the” 
Code, heretofore quoted, expressly pro- 
vides that bonds given pursuant thereto, — 
and the sureties thereon, shall be re- 
sponsible to laborers or materialmen, or 
their assigns, for the full amount of 
their claims. And, in so far as pata 
graph 11 attempts to provide that 
right of action shall accrue to or 
the use or benefit of any one other # 
the obligee under the bond, it is « 
trary to the statute and thé public, 
of the state as expressed therein, 
therefore void. Ingold v. City of 
ory 178 N. C. 614, 101 S. E. 526, 
cases therein cited. i is 

There was no error, and the judg 
of the District Court is affirmed: 

Affirmed, mS 
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Army and Navy 
Orders 


« Total of 697 Postmasters of 
Country Must Give New 
Surety Pledges in 
‘November. 


~ The Post Office Department has just 
* made public a list of post offices at 
% which four-year bonds of, postmasters 
® are renewable during the month of No- 
™ vember. The offices are located in va- 
*| rious sections of the country and bonds 
of 697 postmasters are affected. 
The complete list, by States, follows: 
» Alabama—Coffee Springs, Satsuma, 
» Shannon. 
Alaska—Livengood. 
Arkansas—A uvergne, 
Bruno, Caledonia, Dale, 
Draughon, Elm Store, Gaston, Hatton, 
Hickory Ridge, Kelso, Mountain Valley, 
Mount Holly, Nimrod, Oakwéod, Pine 


Bellefonte, 
Doddridge, | 


Federal 


Ragersville, Saint Johns, Tupper Plains. 
Oklahoma—Avery, Fewell, Kosoma, 
Lahoma, Lambert, Lucien, Moore, Navina. 
Oregon—Blachly, Colton, Crow, Dora, 
Follyfarm, Foster, Huber, Lewis, Medi- 
cal-Springs,. Monitor, Perrydale, River- 
side, Salado, Westfall. 

Pénnsylvania — Bermudian, Brick 
Church, Brogueville, Burnt Cabins, Cam- 
mal, Corydon, Donegal, Edmon,  Eleco, 
Elm, Rlmhurst, Forestgrove, Fort Lou- 
don, Fountainville, Franklintown, Fred- 
erick, Friedensburg, Friedensville, For- 
estville, Gelatt, Greggs, Harbour Creek, 
Harleigh, Harrow, Hollinger, Hopwood, 
Imle, Jacks Mguntain, Jerseytown, Jor- 
dan, Keating Summit, Lavery, Lawson- 
ham, Lawton, Lenoxville, Listonburg, 


Lofty, London Grove, Lynnport, Lyon | 


Station, McGees Mills, Mamont, Mono- 
cacy Station, Mount Braddock, Mowry, 
New, Nu Mine, Owensdale, Paty, Port- 
land Mines, Potterbrook,; Progress, Ray- 
mond, Rummerfield, Saint 


Lawrence, | 


THE UNITED STATES DAILY: FRIDAY, NOVEMBER 5, 1926. 


Personnel 


Daily Decisions 
of the 
Accounting Office 


The Comptroller General of the 
United States, as head of the Gen- 
eral Accounting Office, must approve 
of all expenditures by Government 
agencies before such expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary therefore in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 

A-9855 (S) (Reconsideration of 5 
Comp. Gen. 243). Subsistence expenses 
—Army and Navy hospital—Retired 
Navy and Marine Gorps officers and en- 
listed men not on active duty. 

The Army and Navy*Hospital at Hot 


Slateford, Southview, Standing Stone, Springs, Ark., is not a Navy hospital 
Steinsville, Strodes Mills, Terrace, Tidal, | Within the meaning of the law and reg- 


Trexlertown, Tylersville, Wells Tannery. | 


Porto Rico—Boqueron. 


Rhode Island—Wood River Junction. | 


South Carolina—Daufuskie Island, Fil- 
bert, Nimmons. 
Tennessee—Trockdell, 


Eidson, Erie, 


| Forest Hill, Goodspring, Kodak, Lupton 


City, Puumlee, Rule, Ryan, Social Hill, | 


Watts. 
Sixteen in California. 
California—Athlone, Baird, Coloma, 
Ivanpah, Kneeland, Knowles, Las Plumes, 
Lonoak, Michigan Bar, Montalvo, Pal- 
omar Mountain, Prado, Rollin, Saltdale, 
Tecate, Yager. 


City, Pine Top, Roslin, Sedalia, White’s 
Creek. 
Thirty-Two in Texas. 
Texas—Alta Loma, Angus, Atascosa, 


| Axtell, Brookston, Burlington, Converse, 


Coryell, Daugherty, Daville, Evergreen, | 


Hortense, Hutchins, Illinois Bend, Indian 
Creek, Joseph, Josephine, Karmack, Leg- 


gett, Levita, Macune, Mariscal, Mercury, 


ulations relating to Navy hospitals. De- 
cision of Oct. 10, 1925, 8 Comp..Gen. 243, 
adhered to. 

A-15186 (S). Compensation, double— 
Treasury Department employes. 

Payment not authorized to employes 
for extra or other duties performed in 

the same department, which might be 
| required of them by the head of such 
department without daditional compen- 
sation, citing 15 Comp. Dec. 620; 24 
Comp. Dec. 350. 

A-15733. Advertising — Stenographic 
| Reporting—Indefinite , continuation of 
| contract. ® 
A contract purporting to obligate the 
| United States over an indefinite time for 





Star 


Routes 


| Postmasters Named 


| For Nineteen Offices 


Appointments Are Announced 


for Stations in the Fourth- 
Class List. 


The Post Office Department has an- 
nounced the appointment of 19 fourth 
class postmasters. The full text of the 
announcement follows: . 

Bismarck, Ark., Jonathan: I. Hughes, 
vice Frederick G. Williams, resigned. 

Buena Vista, Ark., Maurice N. Crom- 
well, vice William R. Herron, resigned. 

Cartney, Ark., Mrs. Cora I. Gibbs, vice 
William R. Davis, resigned. 

Center Point, Ark., Rector R. Pate, vise 
Sloman J. Reese, resigned. 

Kirkland, Ark., Isiah T. Wells, vice 
Joseph M. Wells, resigned. 

Princeton, Ark., Mrs. Nannie Turner, 
vice Stephen W. Mann. 

Penney Farms, Fla., Mrs. Eloise Marcy, 
new office, present address Green Cove 
Springs, Fla. 

Carmen, Idaho, Mrs. Agnes Yuxoll, 
vice Jennie Sellars, resigned. 

Summit, Idaho, Mrs. Jessie E. Pea, vice 
Edward E. Curtiss, resigned. 

Spillman, La., Mrs. Annie I. Spillman, 
new office, present address Cornor, La. 


| 


Postal Service 


Latest Government Documents 
and Publications 


DoceMeNTs described in this column are obtainable at prices stated from 

the Superintendent of Documents, Government Printing Office, Washing- 
ton, D. C. Digests are printed so they can be cut out and pasted on the Stand- 
ard Library-Index and File Cards, measuring 7.5 centimeters by 12.5 centi- 
meters, approximately 3 by 5 inches, used in the majority of libraries in 
America, and filed for reference. 


Notice to Libraries: The Library of Congress card numbers are likewise given. 

Number enclosed in [| ] indicate an open card entry covering the serial set 

as a whole. Numbers enclosed in ( paws Arviqgry [BUoIsse1Zu0y ey3 azeoIpur ( 

printed for an EARLIER issue of the document and substantially correct and 

usable-for the reprint. Cards require about four weeks to prepare and print: 

those ordering cards from this list will occasignally have to wait; the OUT 
check has its full significance. 


DECISIONS OF COURTS AND OPINIONS EFFECTING LABOR: 1925: Issued 
by the Bureau of Labor Statistics, Department of Labor as Bulletin Number 417, 
Labor Laws of the United States Series. Price, 40 cents per copy. 


HE present bulletin is the twelfth of a series devoted to the presentation of the 
decisions of Courts on Labor Questions. 


NEVADA: STATISTICS BY COUNTIES: FINAL FIGURES UNITED STATES 
CENSUS OF AGRICULTURE: 1925: Issued by ‘the Bureau of the Census, 
Department of Commerce. Price, 5 cents per copy. 26-2680 


HE number of farms in the State is 3,883, operated by 3,463 full and part 
owners; the approximate land area of the State is 70,285,440 acres, of which 
4,090,586 acres are in farm lands. The value ofall farm property is $98,086,358.00; 
the value of the farm land and buildings is $67,997,492.00, and the value of the farm 
land exclusive of the buildings, $59,030,996.00. 

These farms are stocked with horses, 50,222; mules, 4,090; cattle, 419,275, of 
which 17,380 are dairy cows; sheep, 1,183,572; swine, 25,455; chickens, 25,300. The 
principal crops harvested were corn (grain), 14,353 bushels; corn (silage), 3,655 
tons; wheat, 315,938 bushels; oats, 55,918 buhels; barley, 229,714 bushels; rye, 2,600 
bushels; hay, 465,886 tons; potatoes (white), 448,551 bushels; apples, 36,656 bushels; 
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Books and 
Publications 


Mail Messenger 
Service Established 
Over Seven Routes 


Post Office Department Also 
Announces Changes and 
Discontinuances 


Ordered. 


‘ 'W. Irving Glover, Second Assistant 
Postmaster General, has announced that 
21 mail messenger service orders have 
been approved. The orders involve the 
establishment of new services, discon- 
tinuances, and changes. 

The full text of the orders follow: 

Messenger Service Established 
California, 276539, Lomita, Los Angeles 
County, to 308111 via Harbor City, 
Calif., including exchange of mail be- 
tween post offices, 1.71 miles, as often as 
required. From November 16, 1926, 
October 27. 

Massachusetts, 204259, Sudbury (4), 
Middlesex County, to 101728, 0.22 mile, 
as often as required. From October 20, 
1926. October 29. ; 

204367, Fall River (1), Bristol County, 
between Parcels Post Postal Station 


i. 


(High Street) and 101728, 1.01 miles; a 
tween Parcels Post Station (High Street) 
and Main Post Office, 0.12, as often as 


Merit, Pearland, Pyote, Romero, Salado, 
Smith Point, Wheelock, Woodbine, Wood- 
| land. 

Utah—Summit. 


peaches, 2,245 bushels. 
The various livestock products were: Milk, 11,483,388 gallons; butter, made on 
farms, 244,309 pounds; butter fat, sold, 2,029,851 pounds; cream, sold, 127,471 


Colorado—Edler, Falcon, Frisco, Hoyt, 
Lascar, Mildred, Nathrop, Peyton, 
Pierce, Stoneham, Tacoma. 


the furnishing of stenographic tran- 
| scripts of proceedings before the Board 
| of Tax Appeals is in contravention of 


Crescent, Oreg., Thomas Bracken, vice 
Mrs. Myrtle Tyler. ; 
Lena, Oreg., Minnie Albert, vice Waldo 


Connecticut—East Hartland. 


Florida—Chaires, Deer Park, Estiffan- 


ulga, Floraheme, McIntyre, Mandarin, 
Pinevill, South Bay, Sparr, Westbay, 
Willow, Wimauna, Yelvington. 

Georgia—Avans, Boxspring, Campton, 
Doraville, Draketown, Eton, Forest Park, 
Georgetown, Greshamville, Headlight, 
Higdons Store, Juniper, Lorane, MclIn- 
tosh, Mount Airy, Newborn, Pender, 
Rover, Scott, Stephens, Stevens Cross- 
ing, Stonewall. 

Hawaii—Hakalau. 

Idaho—Conda, Dickey, Fish, Haven, 
Granite, Red River, Hot Springs, Sin- 
clair, Tetonia, Viola, White Knob. 

Illinois — Bardolph, Curran, 
Gladstone, Kellerville, Mark, Mitchell, 
Orchard Place, Parkersburg, Rodden, 
Schiller Park, Seward, Towanda. 

Fifteen in Indiana. 

Indiana—Alpine, Branchville, Buck 
Creek, Cates, Colburn, Dabney, Deer 
Creek, Kitchel, McGrawsville, New Wav- 
erly, Ranger, Schnellville, State Line, 
Sweetsers, Yeddo. 

Iowa—Ashgrove, Cambria, Honey 
Creek, Hurstville, Liscomb, Magnolia, 
Randall, Roscoe, Somers. 

Kansas—Beardsley, Herkimer, Maple- 
ton, Milan, Montrose, Monument, Net- 
awaka, Piqua, Solomon Rapids, Sparks, 
Wright. 


Kentucky—Abel, Amandaville, Atlanta, | 


Craycraft, Cunningham, Dalton, Energy, 
Faye, Fillmore, Flournoy, Garfield, 
Globe, Head of Grassy, Hegira, Hode, 
Hutchison, Justell, Kenwood, Kidds 
Crossing, Mallie, Middletown, Million, 
Moorefield, Orlando, Roberta, Samuels, 
Sinai, South Carrolton, Stab, Tilford, 
Torrent, Tunnel Hill, Weed. 


Louisiana—Branch, Brittany, Cut Off, | 


Dupont, Fluker, Grand Chenier, Horn- 
~ beck, Jacoby, McCall, Negreet, River- 
field, St. Amana, Sugartown, Weiss. 


Seven In Maine. 

Maine—Broad Cove, Emery Mills, 
Glen Cove, North Castine, North Leeds, 
Washington, West Sullivan. 

Maryland — Beaverdam, Bethlehem, 
Bryans Road, Claiborne, Crellin, Jester- 
ville, Lisbon, Randallstown. 

Massachusetts—Accord, Cummington, 

. Humarcok,’ Lincoln, Lyonsville, North 
Truro, Westford. 

Michigan—Amble, Arnold, Beacon 
Hill, Drayton Plains, Eastlake, Fayette, 
Gaasta, Lahine. 

Minnesota—Angora, Arago, Averill, 
Cedar, Cobden, Echols, Etter, Erics- 
burg, Federal Dam, Flensburg, Hovland, 
Ilag, Kingsdale, Long Siding, Lyndale, 
Muskoda, New Trier, Ottertail, Pons- 
ford, Poupore, Savage, 
Springvale, Walters, Webster, Woodrow. 

Mississippi — Escatawpa, McHenry, 
Miller, Myles, Way. 

Missouri—Atherton, Aullville, Burn- 
ham, Cyclone, Cyrene, Ely, Jeffries- 
burg, Kerrigan, Nelsonville, Nishna- 
botna, Reeds, Summit, Truxton, Way- 
land, Woodland. 


Montana—Allard, Benchland, Demers, | 


Elmdale, Jefferson Island, Legg, Lennep, 
Maschetah, Moorhead, Natal, Olney, 
Rothiemay, Seeley Lake, Wason Flats. 

Nebraska—Ayr, Bertha, Dorsey, Far- 
well, Ragan, ‘Valleyview. 

Eleven In New Hampshire. 

New Hampshire— Auburn, Beebe 
River, Bemis, Center Strafford, Clare- 
mont Junction, Lyme Center, Milan, 
North Newport, Randolph, West Hop- 
kinton, West Thornton. 

New Jersey — Adelphia, Columbia, 
Deans, Franklinville, Liberty Corner, 
New Monmouth, Phalanx, Tranquility, 
Waretown. 

New Mexico — Shoemaker, 
Houten, Ventanes. ~ 

New York — Alexander, Borodino, 
Bouckville, Durham, East Otto, Fly 
Summit, Great River, Harmon on Hud- 
son, Howard, Limeston, Lock Berlin, 
McDonough, *Merrickville, North Hud- 

son, North Salem, Point Pleasant, 
Shekomeko, South Byron, Verplanck, 
Wallace, Washington Mills. 

North Carolina—Addor, Acme, Alex- 
ander, Ansonville, Ararat, Arden, Casar, 
Cold Spring, Complex, Cullasaja, East- 
lake, Eldreth, Eleazer, Fontana, Glen 
Alpine, Grimshaws, Heaton, Kimesville, 
Linwood, Meat Camp, Mill Spring, New- 
hope, Patterson, Rosman, Stony Fork, 
Swayney, Tennelina, Trotville, Watsan. 

Three in North Dakota. 

North Dakota—Argusville, New Hra- 
dec, Wirch. 

* QOhio—Armstrongs Mills, Birmingham, 
Brownsville, East Springfield, Glenmore, 


Van 


Egan, 





Springpark, | ; : : 
J st | postmaster at Harbor Springs is authorized 
service, | 








| 


} to 


| week. 


Vermont—Grafton, 
Pownal. 

Virginia—Ajax, Alhambra, Allnut, At- 
lee, Bridle Creek, Burruss, Caledonia, 
Casco, Center Cross, Downings, FEarl- 
hurst, Elk Hill, Hobson, Horners, Hower- 
tons, Iron Gate, Jones Store, Lanesville, 
Lee Mont, eLeon, Lightfoot, Lloyds, 


Hancock, North 


Lyells, Mappsville, Merchant, Norland, | 


Oldhams, Potomac Mills, Ransons, Rec- 


| tortown, Rumford, Seven Fountains. 


Washington—Clipper, Coyle, Darda- 
nelles, Elberton, Hazel, Meadowdale, Or- 
chards, Rice, Riparia. 

Nineteen In West Virginia. 

West Virginia—Acme, Bellton, Belva, 

Bowden, Carbon, Darke, Gapmills, Gard- 


sections 3709, 3679 and 3732 of the Re- 
vised Statutes. Such an agreem€ént may 
be construed as a continuing offer by the 
contyactor to supply such transcripts to 
as Wacictinens for the prices named 

therein for the particular year, but does 
| not exclude or relieve the administrative 
| office concerned from asking bids and 
ascertaining from others each year prices 
| for rendering such services in connec- 


| tion with which the continuing offer may 
| be considered and the contract awarded 


to the lowest bidder thus appearing, but 
in no event at a higher price than that 
made in the continuing offer. 


| A-15867. Advertising — Stenographic 
| Reporting—Acceptance of other than the 


| 


ner, Glady, Greer, Harman, Hoard, Ja- | 


vins, Nolan, Walnut Grove, Vinton, Woos- 
ley, Green Sulphur Springs, Lost City. 


Wisconsin—Barnum, Canton, Londen, | 


Louisburg, Millston, North Bend, Saxe- 
ville, Spirit Falls, Springfield, Werley, 
Weston, Whitelaw, Wolfcreek, Yuba. 

Wisconsin—Barnum, Canton, London, 
Mountain. 

South Dakota—Cheyenne Agency, El- 
rod, Firesteel, Gustave, Manilla, Mullen, 
Shadehill. 


lowest bid. 

The fact that a bidder offering to per- 
form stenographic services has ren- 
dered satisfactory service in previous 
years, is not sufficient justification for 
acceptance of said bid and rejecting a 
lower bid when it is not even stated as 


|a matter of personal knowledge that 


the lower bidder could not have per- 
formed the services in a satisfactory 
manner. Something more is required 
than personal conclusions unsupported 


| by facts. 


L. Vincent, resigned. 

Narrows, Oreg., David R. Crow, vice 
Joe Morris, resigned. 

Bobtown, Pa., Carl S. 
office. 

Marble, Pa., Miss Frances B. Schmader, 
vice Miss Florence Eisenman, resigned. 

Fort Henry, Tenn., Columbus C. Wal- 
lace, vice Julius E. Sykes, resigned. °* 

Walland, Tenn., Oliver K. Spears, vice 
Miss Mildred E. Brewer, resigned. 

Madera Springs-Jeff Davis, Texas., Pat 
Murphy, new office. 

Wooddale, Wis., Mrs. Missouri Camp- 
bell, vice Mrs. Lulu Brackeen, resigned. 


McDaniel, new 


Change Is Announced 
In Prohibition Personnel 


Brig. Gen. L. C. Andrews, Assistant 
Secretary of the Treasury in charge of 
prohibition enforcement and customs, an- 
nounced orally on, November 4 the ap- 
pointment of Joseph A. O’Gordon, as 
assistant prohibition administrator in 
charge of enforcement at St. Paul, Minn. 
Mr. O’Gordon succeeds B. B. Wilcox, 
who resigned, it was stated. 


Changes Announced in Force of Rural Letter Carriers 


Approval of 34 orders affecting changes in | 


the star-route mail service has been an- 
nounced by the Post Office Department. The 
orders call for the establishment of new 
ruotes, discontinuances, mileage 
and revision of schedules on routes now in 
operation, as well as on those routes just 
ordered. 
Established. 

Massachusetts—5254. Northampton rail- 
road station (n. 0.) to Easthampton, 5 miles 
and back, 19 times a week, with 12 times a 


| week additional ,one way. From November 
Albert B. Brouil- | 


1, 1926, to June 30, 1929. 
lette, of Easthampton, contractor, at $1,976 
per annum. 


| 


changes, | 


Arkansas—47515. Rabell to Pike. From 
November 16, 1926, begins at Rabell (n. o.), 
omitting Rabell (post office discontinued); 
no change in distance. 

Schedules. 
Arizona — 67133. Prescott to Simmons: 


| Leave Prescott Tuesday, Thursday, and Sat- 


| Leave 
| Saturday 


Arrive Simmons by 11 a. m. 
Simmons Tuesday, Thursday, and 
11.30 a. m. Arrive Prescott by 
Effective at once. 


urday 8 a. m. 


2.30 p. m. 
Arkansas—47515. 


| Leave Rabell (n. 0.) Monday, Wednesday, 


Michigan—37975. Crystal, by Pere Marquette | 
railroad station (n. 0.) at Stanton to Stanton, | 


returning to Crystal, equal to 11 miles and 
back, 12 times a week. Schedule not to ex- 
ceed 45 minutes on trip from Crystal to 
Stanton and 30 minutes on trips from Stan- 
ton to Crystal. Contract with Joseph Klees, 
of Crystal, under section 1396, Postal Laws 
and Regulations, for temporary star-route 
service from November 15,1926, to June 30, 
1927, at the rate of $1,150 per annum. 
37976. Petoskey to Harbor Springs, 10 
miles, six times a week, one way only. The 
postmaster at Harbor Springs is authorized 
to employ temporary star-route service 
under section 1396, Postal Laws and Regu- 


lations, for transportation of first-class and | 
newspaper mail, at not exceeding $1 a trip, | 
| effective November 1, 


1926. 
37977. Harbor Springs to Petoskey, 
miles, five times a week, one way only. 


10 
The 


employ temporary star-route 
under section 1396, Postal Laws and Regu- 
lations, for transportation of first-class mail 
only, at not exceeding $1 a trip, effective 
November 1, 1926. 

Montana—63471. Hinsdale to Lacoecks Cor- 
ner (n. o.), 18 miles and back, twice a 
week. From November 9, 1926, to June 30, 
1930. Edgar Lacock, of Hinsdale, contrac- 
tor, at $600 per annum. 

Established. 

Missouri—45988. Rolla to Summersville, 
68 miles and back, seven times a week. The 
postmaster at Summersville is authorized 
to employ temporary star-route service, 
under section 1396, Postal Laws and Regula- 


tions, at not exceedin $600 per annum, ef- | 


fective November 8, 1926. Carrier not re- 
quired to transport other than first-class 
and newspaper mail. 

Nevada—75205. Pioche, by Pansca, to 
Caliente, 26 miles and back, six times a 
Contr&ctor to take first, second, and 
thrid class and up to 1,000 pounds on regu- 
lar trips, aditional trips for 2,000 pounds 
or before seven days’ delay (two days’ 
running time). Payments based on mail 
taken from and delivered to Caliente. From 
November 16, 1926, to June 30, 1930. L. L. 
Burt, of Caliente, contractor, at $2,288 
per annum, with special rates for excess 
parcel post. 

South Carolina—20231. Laurens to Green- 
ville, 36 miles, six times a week, one way 
only. Contractor not to be required to 
transport other than first-class and news- 
paper mail. From November 8, 1926, to 
June 30, 1928. Henry Theodore, of Green- 
ville, contractor, at $700 per antfum. 

Texas—50719. Levelland to Witharnal, 
equal to 38.5 miles and back, three times a 
mveek. Contractor to be required, in addi- 
tion to usual box delivery and collection 
service, to sell stamp supplies, etc. From 
December 1, 1926, to June 30, 1930. Willie 
J. Ellis, of Loveland, contractor, at $1,580 
per annum. 

Discontinued. 

Massachusetts—-4998. Northampton rail- 
road station (n. o.) to Easthampton. 
Authority for the employment of temporary 
service on this route is terminated from 
October 31, 1926. (Superseded by No. 4254.) 

Michigan—37226. Crystal to Vestaburg. 
From November 13, 1926. (Superseded by 
No. 37975.) 

New Mexico—67332. 
o.). .From October 
by No. 67997.) 


Taos to Gusdorf (n. 
1926. (Superseded 


ot 
ol, 


Changed. 


\ 


and Friday 9.30 a. m. Arrive Pike by 11.30 
a.m. Leave Pike Monday, Wednesday, and 
Friday on receipt of mail from train due 
about 12 m., but not later than 2 p. m. Ar- 
rive Rabell (n. 0.) in 2 hours. Effective 
November 16, 1926. 

Masachusetts—4254. Northampton railroad 
station (n. 0.) to Easthampton: Leave station 
daily except Sunday 6.15 a. m., 1.15 p. m., 
and 6.30 p. m., and on Sunday 8.45 a. m. Ar- 
rive Easthampton by 6.30 p. m., 1.30 p. m., 
and 6.45 p. m., and on Sunday by 9 a. 
m. Leave Easthampton daily except Sunday 
| 7.45 a. m., 12.45 p. m., and 6.15 p. m., and 
| on Sunday 6 p.m. Arrive station by 8 a. m., 
1 p. m., and 6.30 p. m., and on Sunday 6.15 
p. m. Leave station daily except Sunday 
8 a. m. and 8.45 a. m. Arrive Easthampton 
by 8.15 a. m. and 9 a. m. Effective Novem- 
ber 1, 1926. 

Michigan 
Clare daily 
5.40 m. 


37371. Clare to Saginaw: Leave 
except Sunday and holidays 
Arrive Saginaw by 9 p. m. 
Leave Clare on holidays 3 p. m. Arrive 
Saginaw by 6 p. m. Effective at once. 
37975. Crystal to Stanton: Leave Crystal 
daily except Sunday 8.45 a. m., and 3.30 p. 
} m. 
a. m. 


p. 





Arrive Stanton by 9.30 a. m. and 4 
p. m. Leave Stanton daily except Sunday 
10 a. m. and 4.30 p. m. Arrive Crystal by 
10.30 a. m. and 5 p. m. Effective November 
15, 1926. : 

37976. Petoskey to Harbor Springs: Leave 
Petoskey daily except Sunday on receipt of 
mail from train due about 8.45 a. m., but 
not later than 10 a. m. Arrive Harbor 
Springs in 30 minutes. Effective Novem- 
ber 1, 1926. 

37977. Harbor Springs to Petoskey: Leave 
Harbor Springs daily except Saturday and 
Sunday 6 p .m. Arrive Petoskey by 6.30 
p. m. Effective November 1, 1926. 

Missouri—45988. Rolla.» to Summersville: 
Leave Rolla daily 6 a.m. Arrive Summers- 
ville by 9.30 a. m. Leave Summersville 
daily 10 a. m. Arrive Rolla by 1.30 p. m. 
Effective November 8, 1926. 

Montana 63471. Hinsdale to Lacocks 
Corner (n. 0.): Leave Hinsdale Tuesday 
and Saturday 9 a. m. Arrive Lacocks Cor- 
ner (n. 0.) by 1.30 p. m. Leave Lacocks 
Corner (n. 0.) Tuesday and Saturday 2 p. 
m. Arrive Hinsdale by 6 p. m. Effective No- 
vember 9, 1926. 

Nevada—75205. Pioche to Caliente: Leave 
Pioche daily except Sunday 3.30 p.m. Ar- 
rive Saliente in 1 hour. Leave Caliente daily 
except Sunday on receipt of mail from train 
No. 26, but not later than 10 a. m. Ar- 
rive Pioche in 1 hour. Effective November 
16, 1926. 

New Mexico — 67241. Datil to Reserve: 
Leave Datil Tuesday, Thursday, and Satur- 
day 8 a.m. Arrive Reserve by 6 p. m. Leave 
Reserve Monday, Wednesday, and Friday 
8 a.m. Arrive Datil by 6 p. m. Effective 
at once. ° 

Oregon—72228. (November 1 to March 
31): Leave Danner Tuesday, Thursday, and 
Saturday 1 a. m. Arrive Jordan Valley by 
1 p. m. Leave Jordan Valley Tuesday, 
Thursday, and Saturday 8 a. m. Arrive 
Danner by 10 a. m._ Effective at once. 

Pennsylvania 10570. Greensboro to 
Waynesboro: (When motor vehicle can be 
used): Leave Greensboro daily except Sun- 
day 1 p. m. Arrive Waynesburg daily by 
3‘p. m. Leave Waynesburg daily except 
Sunday on receipt of mail from Rices Land- 
ing, due about 8.15 a. m., but not later than 
9 a. m. Arrive Greensboro in 5%, hours. 
(When motor vehicle can not be used): 

| Leave Greensboro daily except Sunday 8 

«4m Arive Waynesburg by 2 p. m. Leave 





; 9 a. m. 


Rabell (n. 0.) to Pike: | 


| of mail from 


Waynesburg daily except Sunday 11 a’ m. 
Arrive Greensboro by 6 p. m. Effective at 
once. 


10571. Mount Morris to Waynesburg: 


| Leave Mount Morris daily except Sunday 


7.30 a.m. Arrive Waynesburg daily except 
Sunday on receipt of mail from Rices Land- 
ing, due about 8.15 a. m., but not later than 
Arrive Mount Morris in 1'4 hours. 
Effective at once. 

10572. Waynesburg to Cameron, W. Va.: 
(When motor vehicle can be used): Leave 
Waynesburg daily except Sunday on receipt 
Rices Landing, due about 
8.15 a. m,, but not later than 9 a. m. Arrive 
Cameron in 3 hours. Leave Cameron daily 
| except Sunday 1.30 p. m. Arrive Waynes- 
burg by 4 p. m. (When motor vehicle can 
not be used): Leave Waynesburg daily ex- 
cept Sunday 6 a.m. Arrive Waynesburg by 
by 6.15 p. m. Leave Wind Ridge daily ex- 
cept Sunday 6 a.m. Arive Waynesburg by 





Arrive station (n. 0.) Stanton by 9.15 | 


} 11.30 a. m. Leave Cameron daily except 
| Sunday 12 m. Arrive Wind Ridge by 4 p. 
m. Leave Wind Ridge daily except Sunday 
6 a.m. Arrive Cameron by 10.30 a.m. Ef- 
fective at once. 

10573. Waynesburg to Littleton, W. V.: 
(When mgtor vehicle can be used): Leave 
Waynesb daily except Sunday on receipt 
of mail from Rices Landing, due about 8.15 
a. m., but not later’ than 9 a. m. Arrive 
Littleton in 4', hours. Leave Littleton daily 
except Sunday 2 p. m. Arrive Waynesburg 
in 414 hours. (When motor vehicle can 
not be used): Leave Waynesburg daily ex- 
| cept Sunday 1 p.m. Arrive New Freeport by 
| 7.30 p. m. Leave New Freeport daily ex- 
| cept Sunday 5 a. m. Arrive Waynesburg 
| by 12 ‘m. Leave Littleton daily except 
Sunday 1 p.m. Arrive New Freeport by 5 
p. m. Leave New Freeport daily except 
Sunday 9 a. m. Arrive Littleton by 12.15 

. m. Effective at once. 

10574. Waynesburg to Hundred, W. Va.: 
| (When motor vehicle can be used): Leave 
Waynesburg daily except Sunday on receipt 
of mail from Rices Landing, due about 
8.15 a. m., but not later than 9 a. m. Ar- 
rive Hundred in 214 hours. Leave Hundred 
daily except Sunday 3 p. m. Arrive Waynes- 
burg by 5.30 p. m. (When motor vehicle 
can not be used): Leave Waynesburg daily 
except Sunday 12.45 p. m. Arrive Pine Bank 
daily except Sunday 6.30 a. m. Arrive 
| Waynesburg by 11 a. m. Leave Hundred 
| daily except Sunday 1 p. m. Arrive Pine 
Banb by 6 p. m. Leave Pine Bank daily 
except Sunday 6.30 a. m. Arrive Hundred 
by 11.30 a. m. Effective at once. 

10575. Waynesburg to Blackville, W. Va.: 
| (When motor vehicle can be used): Leave 
4 Waynesburg daily except Sunday on receipt 
of mail from Rices Landing, due about 
| 8.15 a. m., but not later than 9.15 a. m. 
Arrive Blacksville in 1% hours. Leave 
Blacksville daily except Sunday 6.30 a. m. 
Arrive Waynesburg by 8.15 a. m. (When 
motor vehicle can not be used): Leave 
Waynesburg daily except Sunday 1.15 p. m. 
Arrive Blacksville by 5.15 p.m. Leave Blacks- 
vilel daily except Sunday 7.30 a: m. Arrive 
Waynesburg by 11.30 a. m. Effective at 
once. 

South Carolina—20231. Laurens to Green- 
ville: Leave Laurens daily except Sunday 
6.25 p. m. Arrive Greenville by 8.15 p. m. 
Effective November 8, 1926. 

Texas—-50675. Eola to San Angelo: Leave 
Eola daily except Sunday 9.30 a. m. Arrive 
San Aneglo by 12 m. Leave San Angelo 
daily except Sunday on receipt of mail from 
train due about 1 p. m., but not later than 
3 p.m. Arrive Eola in 2% hours. Effective 

at once. 
| 50719. Levelland to Whitharral: (When 
motor vehicle can be used): Leave Level- 
land Tuesday, Thursday, and Saturday 8 a. 
m, Arrive Whitharrel by 9 a. m. Leave 
Whitharral Tuesday, Thursday, and Satur- 
day 9.15 a.m. Arrive Levelland by 4 p. 
m. Effective December 1, 1926. 

Washington—-71241. Morton to Lewis: 
Leave Morton daily except Sunday 1.30 p. m. 
Arrive Lewis by 7.30 p. m. Leave Lewis 
| daily except Sunday 6.30 a. m. Arrive 
Morton by 12 m. Effective November 
8. 1926. 





chicken eggs produced, 1,436,468 dozens; chickens raised, 280,451. 
cicken eggs produced, 1,436,468 dozens; chickens raised, 280,451. 

There were 158 farms reporting mortgage debts, covering 259,263 acres of land, 
with a value (land and buildings) of $4,160,024; these farms were mortgaged for 
$2,636,413, bearing a ratio of 63.4 per cent of debt value. 


A REVIEW OF THE WORK OF THE INTERIOR DEPART- 
Iued by the Department of the Interior. Gratis distribution. 
26—26838 


COMPARISON of 1923 and 1926 methods by parallel columns. Other points espe- 

cially covered are: Reclamation Service, Bureau of Indian Affairs, Bureau of 
Education, Howard University, Washington, D. C., Public Lands, Alaska, Federal Oil 
Conservation Board, Colorado River Irrigation Project, the Gila River Dam and the 
development, agriculturally, of the Pima Indian Reservation in Arizona, and the 
Geological Survey. 


THEN AND NOW: 
MENT, 1923-1926: 


SCHOOL LIFE: VOLUME XII, NUMBER 1. Pubjished Monthly by the Bureau of 
Education (Except July ang August), Department of the Interior: Subscription 


price, 50 cents per year: single copies, 5 cents each. Limited gratis distribution. 
(E,18-902] 


THE Special Articles of the present issue are: Character best Developed by Stimu- 

lating Worthy Social Purposes; Valley School Holds Summer Sessions at Foot of 
Mount Shasta; Junior High-School Courses Based on Two Rotating Cycles; National 
Education Association Meets at Philadelphia; Municipal Lodging House for Visiting 
School Children. 


USE OF THE GRAVITY PENDULUM AS A TIMEPIECE. By William Bowie, 
Chief, Division of Geodesy, United States Coast and Geodetic Survey, Department 
of Commerce: Issued as Serial Number 356. Gratis distribution. 26-26865 


DURING the meeting of the section of geodesy of the International Geodetic and 

Geophysical Union, at Madrid, in 1924, the writer suggested that the gravity 
pendulum might be used to carry the chronometer time for short intervals, probably 
not greater than five or six hours, during the proposed international radio longitude 
determinations. 

The question of the type of timepiece required for this longitude work was dis- 
cussed at some length by a committee of the section and it was felt by most of those 
taking part that some refined type of clock would be desirable. The writer, on fhe 
ther hand, having had experience in longitude determinations where high-grade 
chronometers have been used, felt that the chronometer would be a satisfactory time- 
piece if it were possible to determine accurately its rate betwéen the time of the 
local observations and the receipt of time signals sent out from the radio stations. 
The writer is thoroughly convinced that the gravity quarter-meter pendulum is an 
effective apparatus with which to determine a short interval of time. Experiments 
are now being made before the world longitude work is started to discover whether 
or not the pendulum meets his expectations as a timepiece. { 


Army Orders 


to office of Surgeon General, Washing- 


Retirements. 
ton, D. C. 


Scott Sgt. Alfred B., Coast Artillery, Fort 


Casey, Wash. 
Keating, Tech. 
Washington, D. C. 
Frazier, Sgt. Henry, General 
School, Fort Leavenworth, Kans. 
Robinson, Sgt. Alexander Robinson, Gen- 
eral Service School, Fort Leavenworth, 
ao Master Sgt. Henry, Coast Artil- 
lery, Fort Monroe, Va. 
Scott, Master Sgt. W., 
Wadsworth, N. Y. ‘ 
Burgess, Sgt. Hugh H., Cav., Fort Brown, 
Texas. : 4 
Kern. Master Sgt. John H., Inf., San Fran- 
cisco, Calif. ° 
Leaves of Absence. 
Maj. Walter O., General 


Air Corps. 

Pierce, Col. Overton Curtis (Reserve), 
Washington, D. C., to Mitchel Field, Long 
Islands, N. Y., and thence to Langley Field, 
Virginia. 

“Denson, Corp. Mareus J., travel from 
Crockett, Tex., to Kelly Field, Tex., thence 
to Mont, Tex., by air; thence to, Hallets- 
ville, Tex., by motor; thence to Eagle 
Lake, Tex., by rail; thence to Fort Crockett, 
Tex., by air, is confirmed as necessary for 
public service, due to his having been de- 
layed by wrecked plane. Travel performed 
over same route by Staff Sgt. Clarence D. 
Green to salvage wrecked plane, also is 
confirmed. 


Sgt. John H., Dist. of 


John Inf., Fort 


Service 
| 


Field Artillery. 
Ross, Capt. Morrill, Fort Sill, Okla., is 
Staff} | relieved from assignment to First Field 
Artillery and will report to Field Artillery 
School, Fort Sill, for duty as instructor. 

Cushing, Second Lieut. Emory C., Fort 
Sam Houston, Tex., to Hawaiian Dept., via 
San Francisco, Calif. 

Other Branches. 

Smith, First Lieut. Eugene P., Inf., Ver- 
sailles, France, to Camp Meade, Md., for 
duty at Tank School. 

So much of Par. 17, Special Orders No. 
235, as relieves First Lieut. Hubert W. 
Keith, Fort Bennig, Ga., and details him to 
Hawaiian Dept., is revoked. 

Par. 35, Special Orders No. 235 relating to 
Warrant Officer Charles D. Eskridge, is re- 
voked. 


Rawls, 
1 month. s P 

Carr, Col. Irving J., Signal Corps, 3 days. 

Zane. First Lieut. Robert T., Air Corps, 
4 months. 

Weidner, Maj. Edward T. B., Medical 
Corps, extended 7 days. . e 

The Department of War has issued Spe- 
cial Orders No. 260 to Army personnel as 
follows: 

Engineers. 

Twichell, First Lieut. Heath, Camp Lewis, 
Wash., to Canal Zone via San Francisco, 
Calif. 

Nicholas, Maj. Richard U., Panama Canal 
to 1038rd Division, Denver, Colo. 

Selee, First Lieut. Richardson, foreign 


service to Rose Polytechnic Institute, Terre Leaves of Absence. 


Eskridge, Col. Oliver S., Inf., 1 month. 

Gist, Capt. Julian H., Inf., 1 month. 

Wise, Maj. Martin C., General Staff, 2 
months. 

Clark, First Lieut. Stanley A., Medical 

Adminstrative Corps, 2 months. 

Ryons, Lieut. Col. Fred B., General Staff, 
14 days. 


Haute, Ind. 3 , 
Miller. Maj. Lehman W., Jacksonville, 
Fla., to Canal Zone via New York. 


Medical Corps. 

McKie, Maj. Alva B., Letterman General 
Hospital, is detailed as medical witness and 
examiner before Army retiring board, San 
Francisco, during the absence of Maj. Wil- 
liam O. Prosser. 

Mueller, Capt. Clive P., Fort Hayes, Ohio, 


Retirements. 
Hayes, Capt. Henry J., Medi. Corps., re- 
tirement approved. 


Navy Orders 


Orders issued to Naval officers under date | S°S. James K. Paulding; to resignation ac- 
{ 


of November 1, 1926: Zs 

Comdr. Willis A. Lee, jr., det. Nav. Yard, 
New York; to U. S. S. Antares. 

Lieut. Comdr. Frank A. Braisted, det. Off. 
Nav. Oper.; to U. S. S. Henderson. 

Lieut. William W. Behrens, det. Fourth 
Nav. Dist.; to U. S. S. Wyoming. 

Lieut. Robert P, Cunningham, det. Nav. 
Air Sta., Pensacola, Fla.; to Nav. Yard, 
Philadelphia, Pa. 

Lieut. Arthur D. Freshman, det. U. S. 
Detroit; to wait orders, Newport, R. I. 

Lieut. John T. McDermott, det. Philadel- 
phia, Pa.; to U. S. S. Wyoming. 

Lieut. (j.g.) Harry A. Dunn, det. U. S. S. 
Preston; to temp. duty U. S. S. Chewink. 
Lieut. (j.g.) Frederick S. Hall, det. U. S. 
Goff; to temp. duty U. S. S. Chewink. 
Lieut. (j.g.) Albin R. Sodergren, det. U. 


cepted February 10, 1927. 


Ensign Alfred J. Benz, det. U. S. S. Me- 
Dermut; to U. S. S. Wood. 

Ensign Lewis B. Herrington, jr., det. U. 
S. S. Tracey; to wait orders, Newport, R. I. 

Ch. Gun. William J. Collum, det. Nav. 
Torp. Sta., Newport, R. I.; to Nav. Train. 
Sta., Newport, R. I 

Ch. Mach. Thomas I’. Fahy, det. U. S. S. 
Vestal; to continue treat. Naval Hospital, 
Philadelphia, Pa. 

Ch. Mach. Nicholas Kedinger, det. U. S. 
S. V-8; to U. S. S. Trenton. 

Ch. Mach. Walter Lau, det. Navy Yard, 
New York; to U. S. S. Cincinnati. 

Ch. Mach. Leroy Neil, det. U. S. S. Tren- 
ton; to Navy Yard, Philadelphia, Pa. 

Pharm. Clyde M. Lane, det. U. S. S. Re- 
lief; to Nav. Hosp», New York. 


Ss. 


S 


». 





required. From October 19, 1926. Oc- 
tober 27. 

Oklahoma, (253679, Bokchito, Bryan 
County, to 111797, 0.19 mile, as often as 
required. From 16, 1926. 
October 28. 

Pennsylvania, 210798, Rutledge, Dela- 
ware County, to 102789, at Morton Rail- 
road Station, 0.3 mile and between Mor- 
ton, Pa., and 102789, 0.07 mile, including 
exchanges between the post office at Rut- 
ledge and Morton, Pa., as often as re- 
quired. From November 1, 1926. Octo- 
ber 27. 

210852, Woodlyn, Delaware County, to 
103770, at Eddystone Railroad Depot 
(N. O.), 0.31 mile, as often as required, 
From November 1, 1926. October 29.. 

Virginia, 214444, Fries (3), Grayson 
County, to 103772, 0.04 mile, as often as 
required. From November 16. 1926, 
October 28. 


Discontinued. 
Alabama, 224401, Arkwright, to 104768, 


0.05 mile; 104773, 0.07 mile, including 
direct transfer service between depots, 
when nécessary, 0.11 mile. From March 
31, 1926. October 29. 

California, 276253, Harbor 
308111, 0.15 mile. 
1926. October 27. 

North Carolina, 218096, Nashville, te  . 
103785, 05.4 mile. From November 1, ¢ 
1926. October 28. 

218258, Spring Hope, to 103785, 0.1 
mile.. From November 1, 1926. October 
28. 

218560, Momeyer, to 103785, 0.4 mile. 
From November 1, 1926. October 28. 

Ohio, 231262, New Moorefield, to 
105754, 0.4 mile. From October 30, 1926. 
October 27. 

Oklahoma. 253580, Beland, to 111797, 
0.07 mile. From October 31, 1926. Oc- 
tober 28. 

Pennsylvania, 
102789, 0.3 mile. 


November 


City, to 
From November 15, 


210616, Rutledge, to 
From October 31, 1926, 


| October 27. 


Changed. 


Indiana, 233358, Whiting, to 115735, as 
often as required, 0.4 mile; 109727 at 
East Side Depot, 0.5 mile, one way daily 
except Sundays and holidays. The order 
of July 15, 1926 (Bul. 14137), which 
established service to 109727, one way 
daily except Sundays and holidays, from 
July 20, 1926, is rescinded. October 28. 

New Mexico, 267068, La Madera, to 
114726, 0.03 mile. Distance is yestated 
as 0.23 mile. October 27. 

Ohio, 231646, New Milford, to 115735, 
0.33 mile. Distance is@restated as 0.11 
mile. October 27. 

Pennsylvania, 210692, Nazareth, to 
802141, 0.04 mile, including direct ‘trans- 
fer service, when necessary, between the 
depots of 302156 and 302141, 0.04 mile. 
Service is restated to omit direct trans- 
fer service,-when necessary, between the 
depots of 302156 and 302141, 0.04 mile, 
From October 23, 1926. October 27. 

Porto Rico, -279004, Toa Baja, to 
179501, 0.62 mile. Distance is restated 
as 0.57 mile. From July 15, 1926. Octo- 
ber 29. 

South Dakota, 259033, Redfield, to 
110738, 0.3 mile; 110735, 0.36 mile. Serv- 
ice is restated to include direct transfer 
service between depots, when necessary, 
0.75 mile, October 27. 


Marine Corps Orders | | 


The Department of the Navy has just 
announced the following changes in Ma- 
rine’ Corps personnel: 

Major C. E. Nutting, detached M. B., 
Quantico, Va., to Headquarters Marine 
Corps, Washington, D. C. 

Capt. O. T. Francis, on November 10 
detached Office of Naval Communcations, 
Navy Department, Washington, D. C., to 
M. B., Quantico, Va. 

First Lieut. F. W. Bennett, detached R. 
R., Wakefield, Mass., to M. B., Navy Yard, 
Boston, Mass. 

First Lieut. J. R. Childs, resignation ae- 
cepted to take effect November 19, 1926. 

First Lieut. W. A. Wachtler, on Novem- 
ber 10 detached Office of Naval Communica- 
tions, Navy Department, Washington, D. C., 
to M. B., Quantico, Va. 

Second Lieut. T. G. McFarland, detached 
Marine Base, Navy Yard, Philadelphia, Pa., 
to Marine Base, Navy Yard, Washing- 
ton, D. C. 

Second Lieut. R. B. Payne, resignation ac- 
cepted to take effect November 12, 1926. 

Mar. Gnr. A. O. Halter, detached R. R. 
Wakefield, Mass., to M. B., Quantico, Va. 

Ne. oe were announced on November 
1 and 2. 


’ 
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‘ALL STATEMENTS F’ereIn Arp GIvEN on OFricran AUTHORITY ONLY 


AND WITHOU COMMENT BY 


Leases 


Extensions 


Road to Be Offered 


For Salvage Value 
After Abandonment 


Possibility of Continuance by 
Sale Condition of Consent 
to Suspension of 
Operation. 


The Interstate Commerce Commission 
has issued a certificate authorizing the 
Pennsylvania, Ohio & Detroit Railroad 
and the Pennsylvania Railroad, lessee, to 
abandon a portion of a branch line in 
Wayne County, Ohio. 

The full text of the report by Division 
4 follows: 

Exceptions were filed to the report 
proposed by the examiner. 

The Pennsylvania Railroad Company, 
a carrier by railroad subject to the inter- 
state commerce act, and the Pennsyl- 
vania, Ohio & Detroit Railroad Company, 
a corporation organized for the purpose 
of engaging in interstate commerce by 
railroad, hereinafter referred to as the 
Pennsylvania and the Ohio Company, re- 
spectively, on February 5, 1926, filed a 
joint application under paragraph (18) 
of section 1 of the act for a certificate 
that the present and future public con- 
venience and necessity permit. the abon- 
donment of a branch line of railroad, 
'known as the Apple Creek branch, ex- 
tending from a connection with the Ohio 
Company’s main line at Kramore in a 
generally southeasterly direction about 
9.5 miles to its terminus at West Le- 
banon, all in Wayne County, Ohio. 

The operated portion of the branch 
is about 8.5 miles in length, extending 
to the paved road running through West 
Lebannon, at a point about 0.8 mile from 
the town. Protests against the granting 
of the authority sought were filed and 
a hearing was held by the Public Utilities 
Commission of Ohio on this application 
and a similar application filed with it. 


Leased by Pennsylvania. 

The branch line is owned by the Ohio 
Company and is operated by the Pennsyl- 
vania under a 999-year lease, effective 
January 1, 1921. The record shows that 
construction of the Apple Creek branch 
was partially completed by the Ashland 
and Wooster Railway Company, a cor- 
poration organized under the laws of the 
State of Ohio. 

The branch was acquired by the Cleve- 
land, Akron and Columbus Railwy Com- 
pany (which latter company was consoli- 
dated with the Cleveland, Akron and Cin- 
cinnati Railway Company, one of the con- 
stituent companies of the Ohio Company) 
for $80,000, the conveyance being made 
by deed September 4, 1900. The cost of 
the branch line to date, with additions 
and betterments, is claimed to be $108,- 
133.61. The applicants claim the net 
salvage value of the branch to be $8,400. 

The only community on the branch di- 
rectly served is one unincorporated vil- 
lage—Kidron, and indirectly served, 0.8 
mile from the terminus, the unincorpo- 
rated village of West Lebanon, with 
populations, according to the 1920 cen- 
sus of 78 and 210, respectively. 

Kidron is about 4.5 miles by highway 
from Sonnenburg, a station on the 
Wheeling & Lake Erie Railway. Orville, 
about 8 miles north of Kidron by im- 
proved highway, is served by the Penn- 
sylvania and the Wheeling & Lake Erie. 

West Lebanon is about 2.5 miles by 
highway from Snively, a station on the 
Wheeling & Lake Erie. Massillon, about 
nine miles northeast of West Lebanon 
by improved highway, is served by the 
Pennsylvania, the Wheeling & Lake Erie, 
and the Baltimore & Ohio. 

The territory through which the 
branch operates is farming country. The 
branch originally ran some 0.8 mile east 
of certain coal mines, which have since 
been abandoned. 

Freight traffic is shown as 13,653.36 
tons in 1923, 11,462.72 tons in 1924, and 
10,143.18 tons in 1925. Applicants claim 
that the tonnage for these years was ab- 
normally high because of shipments to 
and from contractors engaged in the 
construction of a highway from Kidron 
north to the town of McQuaid. Appli- 
cants further claim that due to the com- 
pletion of the highway, no further ship- 
ments for that purpose may be expected. 

Operating Results. 

The operating results of the branch 
are shown by the record to have been 
as follows: 

Year. 

Operating 

revenues. 

Operating 

expenses. 

Deficit in net rail- 

way operating income. 

1923 ....$2,466.93 $14,919.51 - 17,130.00 
1924 .... 2,818.47 9,005.24 11,316.53 
1925 .... 1,812.06 17,945.22 10,961.44 

In determining the deficit, freight 
revenue was allocated to the branch on a 
mileage prorate basis; freight storage 
charges and demurrage charges on the 
basis of actual collections. The major 
part of the expenses for maintenance of 
way and structures was directly allo- 
eated. 

Repairs to locomotives and ears were 
pro-rated on a mileage basis. Wages 
of road enginemen and trainmen were 
directly allocated, and the remaining 
transportation expenses were prorated 
on a locomotive mileage basis. No part 
of traffic and general expense was as- 
signed to the branch. 

Railway tax accruals were actual as- 
sessments by the Tax Commission of the 
State of Ohio on the property involved. 
No portion of the Ohio gross-earnings 
tax or Federal taxes was included. 

Hire of freight train cars was com- 
puted on the actual number of days for- 
elgn cars were held on the branch. No 
part of the pro rata share for Pennsyl- 
vania Railroad System equipment rent 
and Joint facility rents was charged 
against the branch. 

The record shows the track to be in 
poor condition, and applicants claim it 
‘vould cost $19,891 to place the branch 


THe UNitTep States Dalty. 


Public Utilities 


in proper condition for continued opera- 
tion. Present operations consist of a 
weekly trip of a switching engifie, han- 
dling from five to seven cars per trip. 
Trains are restricted to a speed of 10 
miles per hour, due to the condition of 
the roadbed. 
Industries Served. 

It appears from the record that the 
only industries served are a combination 
general store and lumber yard, and a 
grain elevator, both located at Kidron, 
and a meat-packing plant and small grain 
elevator at West Lebanon, some 0.8 mile 

| from the terminus. 


Testimony in opposition to the grant- 
ing of the application was given by sev- 
eral residents of Kidron. One was the 
proprietor of a general store and lum- 
ber yard with a claimed investment of 
$15,000 in plant and a stock of $25,000. 
He handles about 25 cars of lumber and 
50 cars of builders’ supplies a year. 

Another witness, with an investment 
of about $7,500 in a grain elevator and 
store handling feed, fertilizer, drain tile, 
and cement, testified he had forwarded 
25 cars in 1925. These witnesses claimed 
that if the branch were abandoned they 
would be required to move to another 
point. 

Further testimony was given by two 
witnesses from West Lebanon. One was 
an employe of a milling company, which 
has a branch at West Lebanan, with 
$6,000 invested in a grain elevator and 
equipment. The milling company for 
wards about 20 cars of grain a year and 
receives a number of cars of feed. 


He testified that the elevator did a 
business of over $100,000 a year. It 
was claimed that if the branch were 
abandoned the milling company would 
have to move the elevator to a railroad. 


The other witness has a meat-packing 
house, With a claimed investment of 
$10,000 in plant and $5,000 in trucks. 
He testified that only a few cars had 
been received in 1923, 68 cars in 1924, 
and 25 cars in 1925. 

The falling off in 1925 was ascribed 
to the condition of the market. He tes- 
tified the abandonment of the branch 
would injure his business. 

One witness from Mt. Eaton, some 2.3 
miles from West Lebanon, testified in 
opposition to the granting of the appli- 
cation. He testified that he received 
from 12 to 15 cars of farm implements 
and from three to seven cars of fertilizer. 
These shipments were trucked to Mt. 
Eaton. 

Other Facilities. 

Some evidence was introduced relative 
to prospective road improvements, evi- 
dently to show that the abandonment of 
the branch would retard such road work. 
By reason of adjacent rail facilities and 
the highways available for the trans- 
portation of contractors’ materials it 
does not appear likely that there will be 
any interference with highway improve- 
ment. 

The evidence as to cars forwarded and 
received indicates relatively small freight 
traffic for the branch. The adjacent rail 
facilities, together with highways sur- 
rounding the branch, appear to offer ade- 
quate facilities for the tonnage now car- 
ried by the branch line. 


Upon the facts presented we find that 
the present and future public conveinece 
and necessity permit the abandonment 
by the Pennsylvani and the Ohio Com- 
pany of that portio nof the branch line 
of railroad in Wayne County, Ohio, ex- 
tending from Kramore to the paved road 
running through West Lebanon, described 
in the application. Inasmuch as that por- 
tion of the branch between the paved 
road running through West Lebanon and 
the abandoned coal mines, a distance of 
about 0.8 mile, has not been in operation 
since the effective date of paragraph 
(18), of section 1 of the act, the applica- 
tion will be dismissed so far as it re- 
lates thereto. 


Our certificate herein will provide that 
it shall take effect and be in force from 
and after 30 days from the date it is is- 
sued, and that within that period the ap- 
plicant shall sell the line between Kra- 
more and the paved road running through 
West Lebanon, at a point about 0.8 mile 
from the town, or any portion thereof, to 
any person or persons desiring to pur- 
chase same for continued operation, and 
offering to pay therefor not less than its 
fair net salvage value. 

Nothing contained in this report or in 
the certificate to be issued herein shall 
be construed, however, as authorizing 





any person or persons to operate the | 


line, or any part thereof, in interstate 
and foreign commerce without proper 
authority fro mthe Commission. 

An appropriate certificate will be is- 
‘pons 


| Land Bank Reports 
May Change in Form 


The Federal Farm Loan Board has just 
announced that a new form of general re- 
port for Federal land banks is under con- 
sideration. The new report would be 
rendered quarterly, with a balance sheet 
statement issued monthly, effective as of 
January 1, 1927. 

Before recommending the form to the 
board, N. 8S. Bean, Chief Examiner, has 
sent a memorandum to all Federal and 
Joint Stock Land banks requesting sug- 
gestions. The full text of the mem- 
orandum follows: 

To all Federal and Joint Stock Land 
Banks: 

The Farm Loan Board has requested 
the Chief Examiner to recommend a new 
form of General Report for Land Banks 
to be rendered quarterly, with a balance 
sheet statement issued monthly, effective 
as of January 1, 1927. 

Any suggestions which your organiza- 
tion may care to submit in this connec- 
tion will be welcomed and received in 
the spirit in which they are offered. The 
examining force is also being asked for 
suggestions. It is hoped that a report 
presenting adequate information in a 
more condensed form may be the result. 
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Coal 


Mining 


Railroad Is Authorized to Acquire and Operate Line 
In West Virginia Hitherto Transporting Coal Free 


Promoter of Mines 


Finds Cost Too High 


Track Was Built to Provide Out- 
let for Companies Buy- 
ing Land. 


The Interstate Commerce Commission 
has just made public its issuance of a 
certificate authorizing the Middle Creek 
Railroad to acquire and operate a line of 
railroad in Clay County, W. Va., owned 
by the Hartland Colliery Company, 
which is controlled by the Middle West 
Utilities Company. 

This company, according to the re- 
port, after acquiring control of the col- 
lieries company, reached the conclusion 
that operation of the railroad by the 
colliery company was ultra vires and de- 
cided to dispose of the railroad prop- 
erties. 

The full text of the report, by Division 
4, dated, October 21, follows: 

The Middle Creek Railroad Company, 
a corporation organized for the purpose 
of engaging in transportation by rail- 
road subject to the interstate com- 
merce act, on June 4, 1926, filed an 
application under paragraph (18) of 
section 1 of the act for a certificate 
that the present and future public con- 
venience and necessity require the 
acquisition and operation by it of cer- 
tairi railroad properties of the Hart- 
land Colliery Company, including a line 
of railroad in Clay County, W. Va., ex- 
tending from Hartland to Bickmore, a 
distance of approximately 4.2 miles, and 
additional right-of-way from Bickmore 
to Greendale, in Nicholas County, W. 
Va., about 11.2 miles. 

Permission is also requested under 
paragraph (18) of section 15a of the 
act to retain the excess earnings of the 
railroad. 

A hearing has been had upon this ap- 


| plication. 


By an application recorded in Finance 
Docket No. 5666, the applicant asks 
authority under paragraph (2) of sec- 
tion 5 of the act to acquire control, 
under lease, of the line of railroad from 
Hartland to Bickmore. A third appli- 
cation, recorded in Finance Docket No. 
5696, has been filed in which the ap- 
plicant seeks authority under section 
20a of the act to issue $24,000 of capital 
stock. 


All Applications 


| Handled in Report 


All of the matters thus presented for 
our consideration will be disposed of in 
this report. No objection to the grant- 
ing of the applications has been pre- 
sented to us. 

In 1915, the Hartland Colliery Com- 
pany, hereinafter called the Colliery 
Company, was organized under the laws 
of West Virginia, by certain individuals 
residing at Clarksburg, W. Va.; Johns- 
town, Pa., and New York City, for ob- 
jects and purposes set forth in the char- 
ter of the company as follows: 

“To buy, sell, lease and own lands, coal, 
oil and gas and other minerals rights; to 
mine and produce coal, oil, natural gas 
and other minerals; to buy, sell and deal 
in coal, oil, natural gas and other min- 
eral products; build, buy, sell and own 
houses and other structures; to buy and 
sell merchandise of all kinds; to trans- 
port oil and natural gas by means of pipe 
lines or otherwise; to own, buy, sell and 
deal in the stocks and securities of cor- 
porations; to do any and all things neces- 
sary or convenient to be done in connec- 


| tion with the purposes aforesaid or any 


of them.” 

The newly organized company did not 
itself engage in mining operations. In- 
stead, it acquired land in Clay County, 
aggregating approximately 13,000 acres, 


: with the view of disposing thereof, by 


sale or lease, to coal operators. These 
lands are located along or near Middle 
Creek, a stream flowing generally north- 
ward from the vicinity of Bickmore and 
emptying into the Elk River at or near 
Hartland. The territory is described as 
hilly land, underlaid with minerals and 
heavily timbered. 

Carrier facilities nearest to the coal 
lands acquired by the Colliery Company 
were those afforded by the line of the 
Coal & Coke Railway Company, which is 
operated as the Charleston division of 
the Baltimore & Ohio Railroad system. 
There being no facilities for moving coal 
to the railroad from mine sites along 
Middle Creek, the Colliery Company 
undertook to furnish free transportation, 
from points of origin to the trunk line, 
for products of the vendees and lessees 
of its lands. 

A right-of-way was accordingly acquired, 

which follows the course of Middle Creek 
from Hartland to Bickmore and thence 
extends southwards to Greendale, a point 
on a line of the Chesapeake & Ohio Rail- 
way Company. Construction work began 
in 1916 and during the following year a 
single-track, standard-gauge line from 
Hartland to Bickmore was completed and 
placed in operation. 


Colliery Company 
Sold 12 Tracts 


The Colliery Company succeeded in dis- 
posing of 12 parcels of land, averaging 
400 acres in area, to intending coal opera- 
tors. With the completion of the railroad 
the mining of coal developed in the terri- 
tory, and in conformity with its under- 
taking, the Colliery Company proceeded 
to transport the output of the mines to 
Hartland without charge either to ship- 
per or consignee and has continued so to 
do until the present time. 

The record is silent as to the earlier 
years, but in the five-year period from 
1921 to 1925, inclusive, 516,402 tons of 
coal moved over the Colliery Company’s 


line without the payment or accrual of 
any revenues in respect of such trans- 
portation. There were also transported 
over the line in the period mentioned, 
37,904 passengers and 9,821,265 pounds 
of miscellaneous freight, the latter 
mostly inbound and, in some instances at 
least, originating at points beyond’ the 
boundaries of West Virginia. On ac- 


| count of this traffic the Colliery Company 


collected revenues aggregating $19,- 


002.81. 

With regard to the railway operations 
of the Colliery Company, attention has 
been directed in the record to provisions 
of State statutes “which would prohibit 
the Colliery Company from engaging in 
the business of running this railroad 
even if the charter could be amended to 
include the power concurrent with its 
operation, as a holding company of the 
coal lands.” No -tariffs have been filed 
with us, but it is stated that at one 
time the company filed tariffs with the 
Public Service Commission of West Vir- 
ginia. 

Early in 1922, the Colliery Company 
sought to throw off the incubus of free 
coal transportation through the expedi- 
ent of a rate proceeding instituted by 
complaint filed with us by the Hartland 
Railroad Company. See Hartland R. R. 
Co. v. B. & O. R. R. Co., 87 I. C. C. 86, 
In our report dated December 31, 1923, 
in that proceeding, the Colliery Company, 
which intervened in support of the com- 
plaint, is sometimes called the holding 
company. Referring to the transporta- 
tion obligations assumed by that com- 
pany in the development of its business, 
we said, at page 39 of the report cited: 

“The holding company now finds that 
this duty has become burdensome and 
the object of this proceeding is in real- 
ity to secure relief to that company from 
these obligations.” 


Railway’s Complaint 
Was Dismissed 


Upon due consideration of the record, 
we dismissed the complaint. 

The extent of the burden upon the Col- 
liery Company of operating the railroad 
on the basis outlined above is indicated 
by the following tabulation of traffic and 
operating statistics for the past three 
years: 

19238. 1924, 1925. 
Freight (tons): 

Coal 

Other com- 

modities 


87,743 116,968 151,888 


959 1,132 1,210 
Passenger 


(number):.. 


Operating 
revenues: 
Coal 
Other freight 
Passengers. 
Mail, etc. .. 


Operating ex- 
80,242 22,227 
Loss from rail- 

way  opera- 

tions 25,124 16,6044 17,568 

The losses thus sustained were aug- 
mented by charges for depreciation, éte. 
On May 31, 1926, the accumulated cor- 
porate deficit of the Colliery Company 
was $768,738.29. Although this condi- 
tion is not attributed wholiy to the 
railroad enterprise, the net expense inci- 
dent to free carriage of coal was doubt- 
less a contributing cause. 

In financing its land and railroad pro- 
jects, the Colliery Company issued vari- 
ous securities, of which there are out- 
standing $1,500 of 8 per cent preferred 
stock, $500,100 of common _ stock, 
$336,000 of first mortgage 6 per cent 
bonds, due August 1, 1926, and $403,200 
of first and refunding mortgage 7 per 
cent bonds, due May 1, 1932. It would 
appear that the liens of the mortgages 
securing the bonds cover coal lands and 
railroad properties of the Colliery Com- 
pany indiscriminately. 


Control of Company 
Passed to New Holder 


Control of the Colliery Company has 
passed from the promoters to the Middle 
West Utilities Company, hereinafter 
called the Utilities Company, which also 
controls a number of subsidiaries en- 
gaged in the generation of electricity for 
commercial use. The resources of this 
company are indicated by the statement 
in the record that it had a gross last 
year of $60,000,000. It was testified that 
the Utilities Company acquired secur- 
ities of the Colliery Company in satis- 
faction of a debt. Of the total amount 
of securities outstanding, the Utilities 
Company now owns $1,000 of preferred 
stock, $435,050 of common stock, and 
certain bonds. The majority of the 
bonds, however, is in the hands of the 
public. 

Two years ago the Utilities Company 
installed a new management for the af- 
fairs of the Colliery Company. The con- 
clusion was reached that operation of 
the railroad by the Colliery Company was 
ultra vires and it was decided to dispose 
of the railroad properties by sale. That 
course was thwarted by provisions in 
the Colliery Company’s mortgages re- 
quiring that cash in a sum equivalent 
to the amount actually expended in ac- 
quiring the railroad properties, irrespec- 
tive of depreciation, be deposited with 
the trustees before the liens of the 
mortgages could be released. The alter- 
natives then left were to dispose of the 
properties by lease, Which is permissible 
under the terms of the mortgages, or to 
abandon the line. 
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Abandonment of the line would not 


only adversely affect the investment of 
the Utilities Company and of private in- 
vestors in the securities of the Colliery 
Company, but, according to the testi- 
mony, would substantially destroy the 
investments of coal operators and other 


persons attracted to the territory by the1930..... 


| Profit Is Expected 
Under New Control 


Authority Is Granted for Issue 
of 24,000 Capital 
Stock. 


development brought about by the Col- 
liery Company, because the territory 
tributary to the line has no other means 
of transportation. 
a road which, in places, traverses the 
bed of Middle Creek and consequently is 


The only highway is | 





impassable at certain seasons of the 
year and generally unsatisfactory for 
heavy traffic at all times. 


Small Communities 


Formed on Line 

Several small communities, with pop- 
ulations ranging from 65 to 250 or 300, 
have sprung up along the Colliery Com- 
pany’s line. In addition, the line serves 
the transportation needs of a scatter- | 
ing population estimated at from 2,500 
to 3,600 people. The principal indus- 
try in the territory is mining,,but there 
is also some lumbering and agriculture. 
The line serves 11 coal companies now 
operating mines and is in a position to 
serve others whose holdings have not 
yet been developed. 

The territory immediately tributary to 
the line includes about 20,000 acres, all 
underlaid with coal. The coal deposits 
are roughly estimated at 10,000,000 tons 
under each parcel or tract of 400 acres. 
Thus far, not more than 1,000,000 tons 
have been mined. There are adjacent to 
the territory served, extensive coal and 
timber lands which can be reached by 
a small amount of railroad construction. 
The coal is said to be of high-grade 
quality, especially adapted to the manu- 
facture of gas and steel, and to have 
found favor with consumers as far east 
as New England. 

There is about 10,000,000 feet of lum- 
ber on the coal lands of the Colliery 
Company. The trees will be ready for 
marketing in the near future. The Lack- 
awanna Lumber Company owns 9,000 
acres of timber land between Bickmore 
and Greendale. The timber on 4,000 
acres of this land is virgin growth and 
now ready to be cut. This land can be 
reached by a short extension of the ex- 
isting line. 

The applicant has been organized under 
the laws of West Virginia for the pur- 
pose of leasing the railroad properties 
owned by the Colliery Company and 
operating the line in interstate commerce. 
Neither the Utilities Company nor the 
Colliery Company ship any commodities 
over the line or are interested in it from 
the standpoint of their own convenience. 

The interests concerned would be will- 
ing to dispose of the line to a trunk-line 
carrier upon fair and reasonable terms, 
but neither the Baltimore and Ohio 
Railroad Company nor the Chesapeake 
and Ohio Railway Company have 
evinced any interest in that matter. The 
shippers along the line are reconciled to 
the termination of contractual rights in- 
volved in the proposal of the applicant 
and generally approve the proposed 
change in status of the line in order 
that the service rendered by the line 
may be preserved. \ 

The applicant’s authorized capital 
stock is $25,000, divided into 250 shares 
of the par value of $100. Ten shares 
were inadvertently issued without prior 
authorization from us, but the certifi- 
cates representing those shares have 
been recalled and canceled. It is now 
proposed that the applicant issue 240 
shares of the aggregate par value of 
$24,000, for the purpose of providing 
working capital, equipment, etc., and to 
provide funds for payment of rentals 
accruing under the lease during the first 
year of operation by the applicant. 

Such rentals should be paid from rev- 
enues derived from operation of the line. 
Our order herein will require that the 
proceeds of the stock be used solely for 
capital purposes. The stock is to be sold 
to the Utilities Company at par. 

The proposed lease of t brailroad 
properties of the colliery company to the 
applicant is to be for a term of one yeag, 
and thereafter from year to year unless 
and until sooner terminated by either 
party upon 90 days’ prior notice. Un- 
der the terms of the lease, the applicant 
agrees to pay rent amountig to $600 per 
annum, in installments of $50 per month, 
and to maintain the properties, to insure 
them against loss by fire, ete., and to pay 
all taxes and assessments levied upon the 
properties. 

The testimony shows that the line is 
laid with 70-pound rail and is in good 
condition. Grades do not exceed 1.5 per 
cent and favor the outbound coal traffic. 
Owned equipment consists of two loco- 
motives, one flat car, a gasoline passen- 
ger car, a combination car for passen- 
gers, baggage, mail, and express, a 
roundhouse equipped for light repairs, 
and various small cars and tools for 
maintenance of way. 

Separate account has been kept in the 
books of the Colliery Company of its 
railroad assets and operating results. 
The investment in railroad properties is 
carried at $95,672.68, after deduction of 
accrued depreciation. 

With revenues to be received from the 
transportation of coal, but without ‘con- 
sidering additional revenues which may 
accrue from development of the lumber- 
ing industry in the territory, it is esti- 
mated that the applicant’s traffic and 
gross revenues during the first five years 
of operation will be as follows: 





Freight Traffic 
Other Commodities of Pass- 


Coal 
Revenue 
$46,818.75 
51,500.00 
56,650.00 
62,315.00 
68,546.50 


Pounds 
2,730,420 
3,003,462 
3,303,808 
3,634,189 

3,997,608 


Tons 
187,275 
206,000 
226,600 
249,260 

274,186 


EARLY 
INDEX 


Lumber 


After deducting operating expenses, 
taxes, equipment, rents, per diem 
charges, etc., it is estimated that the ap- 


plicant’s net income will range from $17,- | 


607.25 in 1926 to $46,336.46 in 1930. It 
appears that operating expenses will not 
necessarily keep pace with increased rev- 
enues, since favorable grades will enable 
trains to handle additional coal tonnage 
outbound without additional crews. 


The estimates of freight revenues 
are based on rates of 25 cents per ton 


for coal and 12 cents per 100 pounds | 
Passenger reyv- | 


for other commodities. 
enues are based on 10-cent fares per 
single trip. 
had with the Baltimore & Ohio Railroad 


Company concerning divisions of rates, | 


| , 
Concern Cramped 


By Lack of Money 


It is represented that the Colliery 
Company has been cramped very much 
for money. Pending a better and per- 
manent solution of the problem, the 
Utilities Company is willing to support 
continued operation of the line on a 


legal and profitable basis in order to | 


preserve the service and to avoid losses 
otherwise’ bound to occur. 

Extension of the Colliery Company’s 
line beyond Bickmore to or toward 
Greendale is not in contemplation at 
this time. Nothing herein is to be con- 
strued as in anywise prejudicing any 
determination we may hereinafter be 
called upon to make upon proposals to 
extend the line. | 


Upon the facts presented we find that 
the present and future publi¢ convenience 
and necessity require and will require the 
acquisition and operation by the applicant 
of the Colliery Company’s line in Clay 
County, West Virginia. We further find 
that the issue of not exceeding $24,000 
of capital stock by the applicant as afore- 
said (a) is for lawful objects within its 
corporate purposes, and compatible with 
the public interest, which are necessary 
and appropriate for and consistent with 
the proper performance by it of service 
to the public as a common carrier, and 
which will not impair its ability to per- 
form that service, and (b) is reasonably 
necessary and appropriate for such pur- 
poses. 

We are of opinion that the subjéct mat- 
ter of the application recorded in Finance 
Docket No. 5666 does not fall within the 
purview of paragraph (2) of section 5 of 
the cat. Paragraph (18) of section l5a 
is not applicable in cases where a line of 
railroad is already constructed. The ap- 
plication for authority to acquire control 
of the line under lease and the request for 


{ permission to retain excess earnings will 


therefore be dismissed. 


An appropriate certificate and order 
will be entered. 


Rate Complaints 


Filed With I. C. C. 


The Nashville Grain Exchange, of 
Nashville, Tenn., in a complaint against 
the Louisville & Nashville Railroad and 
connections, made public on November 4 
by the Interstate Commerce Commission, 
requests establishment of rules govern- 
ing the handling of hay, in carloads, to 
provide transit or warehousing privileges 
at Nashville on the basis of the through 
rate from point of origin to destination 
without penalty of transit charge. The 
Commission docketed the complaint as 
No. 18884. 

Other complaints made public Novem- 
ber 4 are summarized as follows: 

No. 18878. R. E. Levers, of Roswell, 
N. M., v. Atchison, Topeka & Sante Fe 
Railway et al. Claims reparation on 
gasoline, carloads, from Eldorado, Kans., 
and Wichita Falls and Amarillo, Tex., 
to Roswell. 

No. 18880. Cumberland Cement & 
Supply Co., of Cumberland, Md., v. Bal- 
timore & Ohio Railroad et al. Seeks es- 
tablishment of reasonable rates on sand 


and crushed stone between Cumberland | 
| $395,000. 


and points in Maryland, Pennsylvania 
and West Virginia. 

No. 18881. Underwood Lumber Cor- 
poration, of Jacksonville, Fla., v. Cen- 
tral of Georgia Railway et al. Claims 
reparation of $136.13 on two carloads of 
lumber from Louisville, Ga., to Cape 


Charles, Va., reconsigned to West Lib-!| . a 
| tial construction cost from current funds, 


erty, Pa. 


No. 18882. Knorr-Schlaudt Wholesale 
Co., of Hutchinson, Kans., v. Baltimore 
& Ohio Railroad et al. Claims repara- 
tion on numerous shipments of cotton 
piece goods, less than carload, from 
Rock Hill, S. C., Wheeling, W. Va., New 
York, N. Y., Bridgeton, N. J.; Talledaga, 
Ala., and other points to Hutchinson. 


No. 18888. M. H. Reed & Co., of Aus- 
tin, Tex., v. Abilene & Southern Railway 
et al. Requests commission to prescribe 
just and reasonable rates on cotton from 
points in Oklahoma and Texas to Hous- 
ton, Texas City and Galveston for ex- 
port. Reparation on such shipments 
since August, 1926, is claimed. 

No. 18885. 
Co., of Harriman, Tenn., v. Southern Rail- 
way et al. Seeks reasonable rates for 
the future on pig iron from points on 
defendant’s lines in Alabama, including 
Birmingham, to Harriman. Claims rep- 
aration. 


18886. Eaton Axle & Spring Co., of 
Cleveland, Ohio, v. Atchison, Topeka & 
Santa Fe Railway et al. Requests es- 
tablishment of third-class rates on auto- 
mobile bumpers, less than carload, and 
fifth-class rates on carload shipments 
in all territories. 


Passenger Traffic 
Number Total 
Gross 
Revenue 
$51,415.25 
56,556.15 
62,211.77 
68,433.08 
75,276.46 


Revenue 
$3,276.50 
3,604.15 
3,964.57 
4,361.08 
4,797.18 


engers Revenue 
6,600 $1,320.00 
7,260 1,452.00 
7,986 1,597.20 
8,785 1,757.00 

9,664 1,982.80 


3033) 


Railroad 


Financing 


| Railroad Extension © 


Authorized to Aid 


New Lumber S 


Missouri Pacific Given Ri ght 
to Added 11.82 Miles to © 
Hot Springs Branch in — 





No negotiations have been | 


| its Hot Springs branch, 





Harriman Manufacturing | 


Arkansas. 


The Interstate Commerce Commission 
has just authorized the Missouri Pacifie 
Railroad to construct an extension of 
in Garland 
County, Ark., 11.82 miles. The full 
text of the commission’s report, made 


| by Division No. 4, follows: 


The Missouri Pacific Railroad Com- 
pany, a carrier by railroad subject te 
the Interstate Commerce Act, on Aw 
gust 23, 1926, filed an application under 
paragraph (18) of section 1 of the act 
for a certificate that the present and 
future public convenience and necessity 
require the construction by it of an 
extension of its Hot Springs branch 
from its present terminus at Hot Springs 


| in a northwesterly direction to a point 


in section 8, township 2 south, range 
2 Owest, a distance of 11.82 miles, all 
in Garland County, Ark. The governog 
and railroad commission of Arkansas 
have recommended that the application 
be granted. No objection to the grant- 
ing of the application has been pre- 
sented to us. 
Seeks to Serve Lumber Mill. 

The main purpose of the proposed ex- 
tension is to serve a lumber mill which 
the Dierks Lumber & Coal Company, 
hereinafter referred to as the lumber 
company, is building at the northwestern 
terminus of the proposed line. The ex- 
tension is intended for freight and 
switching service only. 

The lumber company owns about 250,- 
000 acres of virgin yellow pine timber, 
estimated to yield 1,000,000,000 feet of 


| lumber, which are located in a mountain- 


ous region northwest of Hot Springs, 
heretofore difficult of. access. This tim- 
ber is in Perry, Yell and Montgomery 
Counties, Ark., all of which are beyond 
the end of the proposed extension. The 
United States owns approximately 100,- 
000 acres of like timber in the same 
counties, which the applicant estimates 
should produce 200,000,000 feet of lum- 
ber. The timber will be brought to the 
mill by tram roads to be built by the 
lumber company. The timber industry 
is expected to last from 25 to 35 years. 

The land generally is represented to be 
unfit for agriculture, and it is expected 
that reforestation methods will probably 
be used. If such methods are employed 
it is thought that the lumber industry 
may continue indefinitely. No existing 
railroad serves this section. 

Probable Traffié Considered. 

During the first two years of operation 
it is predicted that there will be a large 
inbound traffic, consisting of materials 
to be used by a hydroelectric ,company 
in constructing a dam about 1.5 miles ~ 
from the mill site. ; 

The territory to be traversed is de- 
scribed as mountainous timber land. Ex- 
cepting’ Hot Srpings, there are no towns 
or villages of 200 or more inhabitants 
within 10 miles of the proposed route, 
The territory is sparsely settled and the 
acreage in pasture and under cultivation 
is negligible. It is anticipated that a 
village of about 1,200 inhabitants will 
spring up at or near the mill site, made 
up of employes of the lumber company 


| and of the hydro-electric company. 


Beginning with the second year of 
operation the annual traffic is estimated 
at 2,700 carloads of lumber outbound, 
and 360 carloads of miscellaneous sup- 
plies inbound, upon which the system 
haul will be 500 miles and 400 miles, re- 
spectively. In addition the applicant ex- 
pects to move inbound 1,500 carloads of 


| construction matrial and machinery the 


first year and 625 carloads the second 
year, with an average system haul of 340 
miles. 

Cost Placed at $395,000. 

The estimated cost of construction ig 
Interest during construction 
is not included in the estimate. No ad- 
ditional equipment will be necessary in- 
itially. The added charges to road and 


| equipment account during the first five 
| years after completion of the extension 


ar expected tototal $60,000. 
The applicant plans to finance the ini- 


and to reimburse its treasury upon com- 
pletion of the extension by issuing bonds 
under its first and refunding mortgage, 

The applicant expects to begin con- 


| Struction about January 1, 1927, and te 


complete it about July 1, 1927. 

Upon the facts presented we find that 
the present and future public conven- 
ience and necessity require the construc- 


| tion by the applicant of the extension 


of a branch line of railroad in aGriand 
County, Ark., described in the applica- 
tion. A certificate to that effect will 
be issued. 


Reduction of Coal Rates 
Suspended on L. & N. R. R. 


By an order just entered in Ine 





vestigation and Suspension Docket No, 
2787, the Interstate Commerce Commis- 
sion has suspended from November 1 
and 20, 1926, until March 1, 1927, the © 
operation of certain schedules as pub- 
lished in the following tariffs: ; 
Louisville and Nashville Railroad 
Company: Supplement No. 19 to I, GQ 
C. No. A-15409; supplement No. 11 to E, 
C. C. No. A-15622; supplement No. 1 te | 
I. C. C. No. A-15774, ‘ 
The Nashville, Chattanooga. & 
Louis Railway: Supplement No. 30 
I. C. C. No. 2882-A. be 
The suspended schedules propose to 
reduce the rates on coal from points in” 
eastern Kentucky and eastern Tenn 
on the Louisville and Nashville Railroa 
to Atlanta, Ga., and intermediate 
nations. 





{YEARLY 
INDEX 


16 


3034) 


. e \ 
THE UNITED STATES DAILY: FRIDAY, NOVEMBER 5, 1926. 


- 


“Att STATEMENTS Heretn Are Given on OrrrcraL AUTHORITY ONLY 
AND WitHouT CoMMENT BY THE UNITED STATES DAILY. 


Topical Survey of the Government of the United States 


tadge English Gives 
Up Office Before His 
Trial by the Senate 


| President Accepts Resigna- 

© tion of Official Accused 

: In Impeachment Pro- 
ceedings im House. 


[Continued F’rom Page 1.) 

@n official whom the House of Represen- 
tatives has determined to be unfit to 
further perform the duties of the office. 
The managers on the part of the House 
of Representatives are charged with the 
Fesponsibility of presenting the facts to 
the Senate, Judge Exnglish has tendered 
his resignation to the President and the 
resignation has been accepted; therefore, 
he is no longer a United States District 
Judge and the primary purpose of the 
impeachment proceedings has been ac- 
complished. 

**In consideration of Judge English’s 
resignation and its acceptance the man- 
agers have determined to ask the Sen- 
ate not to proceed with the impeach- 
«ment trial on Novermber 10 and will re- 
quest that the matter be continued be- 


fore the Senate until the regular session | 


of the Congress which convenes on the 
‘first Monday in December. This request 
is made in order that the House of 
Representatives may have the oppor- 
tunity to instruct the managers on the 
part of the House as to the desires of 
the House in the premises.” 

The resignation of Judge English, the 


of the House managers at the meeting 
later in the House Judiciary Committee 
room, followed a series of conferences. 
counsel, Representative Michener, ar- 
conferred with E. ©. Kramer, of East 
St. Louis, Ill, who had also arrived over 
night, bearing the resignation of Judge 


English, of which Mx. Michener had been | 


previously advised. 


An appointment was then made with | 
the President, through Secretary San- | 
General Sargent was | 


ders. Attorney 
sent for and he conferred first with the 
President. Then the House managers 
were called in and the President briefly 
asked their view, and in accord with that 
expression dictated a letter of acceptance. 
The President referred to the language 
of the letter in which Judge English said 
he felt that his “uefulness” as a judge 
“has been impaired.””’ The acceptance of 
the resignation took immediate effect, 
Judge English ceasing instantly to hold 
office. 

Judge English is expected shortly to 
go to Florida to visit a son living there. 
House Managers. 

The managers on the part of the 
House, all members of the judiciary com- 
mittee, are: Representatives Earl C. 
Michener (Rep.), of Adrian, Mich., 
chairman; William D. Boies (Rep.), Shel- 
don, Iowa; Ira G. Hersey (Rep.), Houl- 
ton, Me, C. Ellis Moore (Rep.), Cam- 
bridge, Ohio; George R. Stobbs (Rep.), 
Worcester, Mass.; Hatton W. Sumners 
(Den.), Dallas, Tex.; Andrew J. Mon- 
tague (Dem.), Richmond, Va; John N. 
Tillman (Dem.), Fayetteville, Ark., and 
wa H. Dominick (Dem.), Newberry, 

i. 

Under the order adopted on May 5 by 
the Senate it must meet, “sitting as a 
court of Impeachment,” as 12:30 p. m., 
November 10. It is the tenth impeach- 
ment proceeding im the history of the 
Senate. The first case resulted in dis- 
missal of the charges for want of juris- 
diction of the Senate, the accused official 
having resigned. Im the case of William 
W. Belknap, Secretary of War in 1876, 
there was also involved the question of 
resignation before the Court of Impeach- 
ment assembled. His resignation was 
accepted, as in the case of Judge English, 

and the late United States Senator 


George F. Hoar, of Massachusetts, who | 


Was one of the House managers at that 


time, wrote in his reminescences that | 


“the whole struggle ‘was over the ques- 
tion of the constitutional right of the 
Senate to convict a public officer on im- 
Ppeachment proceedings instituted after 
he had left office.” A majority of the 
Senate voted for sustaining the impeach- 
ment proceedings and later Mr. Belknap 
Was acquitted. 
Summary of Impeachment Trials. 

The accused officials in Courts of _Im- 
peachment have been as follows: 

Senator William Blount, of Tennessee, 


1798-9, charges dismissed for “want of | 


jurisdiction as he had previously re- 
signed; United States Judge John Picker- 
ing, New Hampshire, 1803-4, removed 
from office; Associate Justice Samuel 
Chase, of the Supreme Court of the 
United States, 1804-5, acquitted; Judge 


James H. Peck, of the United States Dis- | 


-Arict Court for Missouri, 1830-1, acquit- 
ted; Judge West H. Humphreys, of the 
U nited States District Cowt for the 
- Middle, Eastern and Western Districts of 
Temnnessec, 1862, removed from office; 


Andrew Johnson, President of the United | 
States, 1868, acquitted; William W. Bel- | 


knap, Secretary of War, 1876, acquitted; 
Judge Charges Swayne, of the United 
States District Court for the Northern 
District of Florida, 1904-5, acquitted; As- 
sociate Judge Robert W. Archbald, 
United States Cormmerce Court, 1912-3, 
removed from office. * 

In the case of Secretary Belknap, 
Senator Hoar in his reminescenses said: 

“Belknap was charged with having re- 

-ived corruptly a large sum of money, 
»awable in quarterly installments, for the 
appointment of a post trader, a lucrative 
position the profits of which largely de- 
pended on the secretary.. He resigned 
and his resignation was accepted before 
the proceedings were inaugurated. The 
whole struggle was over the question of 
the constitutional rigcht of the Senate to 
convict a public officer on impeachment 
Proceedings instituted after he has left 
office. A majority of the Senate (37 to 
25), were for sustaining the proceedings. 
General Kelknap was acquitted for the 
Want of atwo-thirds vote for his con- 


wiction,” 


~ | revised statutes, to have issued by a Gov- | 
President’s acceeptamce and the action | 
| arrest after a first commissioner had dis- 
| charged the defendants on the ground | 
Howse managers and Judge English’s | 


| shown. 
‘ived in Washington November 4, and Pegs 


Changes Are Announced 
Consuls in America 


The Department of State has just re- 
ceived notice of the following changes in 
the foreign sonsular corps in the United 
public at Yayaquez,'Porto Rico. 
knowledgement: 

H. Bienvenido Gomez has been com- 
missioned Consul of the Dominican Re- 
public at Yayapuez, Porto Rico. 

Truman Gile McGonigal has been com- 
missioned Consul of Brazil at Palm 

Beath, Fla. 


P. Wladyslaw Kozlowski has_ been 
| commissioned Consul for Poland at De- 
troit, for the States of Michigan and 
Ohio. 


Legality of Second 
Arrest on the Same 


Charge Made Issue | 


|Government Appeals Deci- | 
| sion Discharging Defend- 
| ants Indicted as Viola- 

| tors of Prohibition. 


| The Department of Justice announced 
| on November 4 that a case now is pend- 
| ing before the Circuit Court of Appeals, 
Third Circuit, involving the question as | 
| to the right of the Government, under the | 


ernment commissioner a new warrant for 


that probable cause of guilt had not been 


The question, the Department an- | 
nounced, is important. The United States 
Attorney at Philadelphia advised the De- 
partment. of the proceedings which will 
be heard within the next 60 days. 

| 

The full text of the statement follows: | 

The United States Attorney at Phila- 
delphia advises the Department of an 
interesting action pending before the 
Circuit Court of Appeals of the Third 
Circuit. The case is to be heard within 
the next 60 days, and grows out of the 





indictment of a large number of persons 
charged with violation of the National 
Prohibition Law. An effort was made to 
remove certain of the defendants in the 
case to Cleveland, Ohio, for trial. A 
hearing was held on the subject of re- 
moval, and the Unted States Commis- 
sioner declined to order their removal. 
Later, another Commissioner on the same 
| evidence—in fact, it is said by agreement 
of all concerned the same record was 





used—ordered the removal of the defend- 
ants. Following this action petitions for 
writs of habeas corpus were filed in the 
District Court, but after hearing was had 
the court ordered the petitioners dis- 
charged. 

From this decision the attorneys for 
the Government appealed to the Circuit 
Court of Appeals. The question involved 
is as to the right of the Government, 
under Section 1014 of the Revised Stat- | 
utes, after the hearing before the first | 
commissioner, which discharged the de- 
fendants on the ground that probable | 
cause had not been shown that they | 
were guilty of the crime alleged in the | 





| indictment, to have issued by a second | 
| commissioner a new warrant for their | 
| arrest and a de novo hearing under the 
| statute before the second commissioner 


for the removal of the defendants. The 
question is important, and the decision | 
of the Circuit Court of Appeals is | 
awaited with interest by all persons con- | 
cerned in the matter. 


lenieptiinn 
Increased in 1925 | 


Census Shows Production Was | 
7.9 Per Cent Above Figure | 
for 1923. | 


The Department of Commerce census | 
of poanufactures of 1925 covering the | 
stereotyping and electrotyping industry | 
shows a production valued at more than | 
$20,000,000. The Department issued a | 
statement on this census as follows: 

The Department of Commerce an- | 
nounces that, according to data collected | 
at the biennial census of manufactures, | 
1925, the establishments engaged pri- | 
marily in stereotyping and electrotyping 
reported the production of stereotypes 
and electritypes valued at $21,443,124, 
an increase of 7.9 per cent as compared | 
| with $19,874,769 in 1923, the last preced- | 
ing year. Miscellaneous products were 
reported to the value of $918,063, mak- | 
ing a total of $22,361,187 for the year. 

This report covers establishments en- | 
gaged almost exclusively in stereotyping | 
and electrotyping, but does not cover the | 
; work of this nature done by printing 
and publishing establishments for their 
own use. Stereotyping and electrotyp- 
ing are done, however, to a considerable 
extent by establishments engaged pri- 
marily in other industries, such as print- | 
ing, engraving, and other allied in- 
dustries. 

The amount received for such work 
thus performed outside the industry 
proper in 1923, was $4,607,221, an 
amount equal to 23.2 per cent of the 
value of the stereotyping and electro- 
typing reported for the industry as 
classified. The corresponding figures for 
1985 have not yet been compiled, but 
will be included in the final report of 
the present census, | 

Of the 193 establishments reporting | 
for 1925, 43 were located in New York, 
2 9in Illinois, 23 in Ohio, 14 in Massa- 
chusetts, 13 in Pennsylvania, 10 in Mich- 
igan, six in California, six im Connecti- 
cut, six im Minnesota, six in Wisconsin, 
and the remaining 37 in 17 other States, 

f 








Collars and Shirts 


Welfare of Future Generations of Nation 
Absorbs Attention of Maternity Division 


In this series of articles are shown the practical contacts 
between divisions and bureaus of the Government of the 
United States, irrespective of their place in the administra- 
tive orgamization, so that related activities may be studied. 


Topic I—Public Health 


(Eleventh Article) 


In preceding articles of this series the activities of the Public Health 
Service amd the Medical Departments of the Army amd Navy were dis- 


cussed. 


Today Dr. Blanche M. Haines, Director of the Division 


of Maternity and Infant Hygiene of the Children’s Bureau, Department 
of Labor, describes the work of the division. 


By Dr. Blanche M. Haines 


Director of the Division of Maternity and Infant Hygiene, Children’s Bureau, 
Department of Labor. 


HEN Congress created the Children’s Bureau 
of the United States Department of Labor 
in 1912, the bureau was instructed to investi- 
gate and report upon the welfare of all chil- 

dren within the United States and its territories and 
possessions. Upon the basis of exhaustive reports by 
the bureau of infant amd maternal welfare in various 
communities within the United States, Congress, in 
1921, added to the duties of the Children’s Bureau that 
of administering the Federal Maternity and Infancy 
Act, through which the Federal and State Governments 
are cooperating in the effort to improve conditions for 
mothers and babies throughout the country. 


The Maternity and Infancy Act authorized ‘the 


appropriation by Comgress of $1,240,000 annually for, 


five years (this period ends June 30, 1927), this sum 
to be divided among the States very much as the Fed- 
eral aid granted for good roads is divided. No State 
is forced to accept the Act, but if the State does accept, 
it receives outright $5,000 each year. If the State also 
appropriates $5,000 of its own money for maternity 
and infancy work it receives an additional $5,000 from 
Federal funds. The rest of the Federal money, except 
for $50,000 allowed the Children’s Bureau for adminis- 
trative and research purposes, is divided among the 
States on a population basis and granted if matched 
by State funds. 


DIVISION of maternity and infant hygiene was 
i created within the Children’s Bureau to administer 
this Act in cooperation with the State bureaus desig- 
nated by the States themselves to handle the local 
administration of the program. 


The staff of the division consists of four physicians, 
two nurses and four clerks, a total of 10 persons. The 
purpose of the Children’s Bureau has been to keep 
administrative machinery at a minimum and to stimu- 
late local responsibility, assisting the States in an 
advisory and consultative capacity, in the working out 
of plans, the development of standards, in the giving 
of information and im research. 


The way in which the Act “works”? may be described 
very briefly. When a State has accepted the Act and 
has decided upon the State agency for administration 
(usually the State Bureau of Child Hygiene), a plan 
for that State is drawn up by the State bureau. This 
plan is.considered by the Federal Board of Maternal 
and Infant Hygiene, consisting of the Chief of the 
Children’s Bureau, the U. S. Commissioner of Educa- 
tion and the Surgeon General of the United States 
Public Health Service. If the plan is reasonably ade- 
quate and within the purposes and scope of the Act, 
this board must approve it. The plan of work is then 
carried out by the State bureau, with the advice and 
help of the Children’s Bureau. 


HE Act is educational in its purpose and no bounty 
or benefit may be given to any mother, neither may 
money be spent for lands or buildings. 


Forty-three States and Hawaii are mow cooperating 
in the maternity and infancy program, amd though the 
work within each State is adapted to meet local con- 
ditions and is therefor different in some respects from 
that in any other State, a general outline of the most 
important activities may be given here. 

In 1921, when eee Act was passed, 21 States were 
still outside the birth® registration area and 11 States 

no bureau of child hygiene or similar agency 

arily interested im promoting the health of mothers 
and children. Mamy States had made no accurate 
studies of conditions within their own borders and did 
not know their own infant and mortality problems, In 
such States the first steps were campaigns to secure 
accurate registration of births, so that infant mortality 
rates might be known, and the investigation of condi- 
tions soa practical and useful plan of work might be 


- part. 


laid down. In States where child welfare activities 
already had been initiated, the additional Federal funds 
made possible the extension of such activities to reach 
more mothers and babies. 


p> general, the States have found that the best teach- 

ing agencies are prenatal and child health-confer- 
ences, where physicians and nurses meet mothers, ex- 
pectant mothers amd children to give examinations and 
advice. In towns these conferences may be held at 
permanent centers, staffed by paid or volunteer doctors 
and nurses. In rural regions physicians and nurses on 
the State staffs may travel from county to county, 
holding the conferences in schools, churches, stores, 
homes or other places at regular intervals. The object 
in all the States is to start such work in the local com- 
munities and then to encourage the town or county to 
raise local funds to support the work entirely or in 
Maternity and infancy nurses follow up the 
work of the conferences, assisting mothers to carry out 
the physician’s instructions, and in all cases parents 
are urged to take their children regularly to their 
own physicians for supervision and the correction of 
defects. No corrective work or other medical work 
is done at the conferences and the result has been in 
many communities not only a better understanding on 
the part of mothers of health principles in the care of 
themselves and their children, but also an increased 
tendency to seek medical advice before and during 
childbirth and to attend early to the correction of 
defects in children. 


(THER features of the maternity and infancy pro- 

gram have been mothers’ classes, correspondence 
courses for mothers, prenatal letters sent out to moth- 
ers requesting them, “little mothers’ classes” in which 
school girls are taught the essentials of infant care, 
home visits by nurses, the instruction and supervision 
of midwives, responsible in some States for the delivery 
of from one-tenth to almost one-half the births in the 
State, pre-school campaigns to secure the entrance of 
physically fit children in school, diptheria immunization 
campaigns, etc. During 1926 20,155 health confer- 
ences were held, at which more than 158,000 infants and 
pre-sctiool children and 10,000 mothers were examined, 
and nearly 300 permanent health centers were estab- 
lished. During the past three years approximately 
three-quarters of a million children have been examined 
at conferences held under the Maternity and Infancy 
Act. It is estimated by State directors that approxi- 
mately 950,000 babies and pre-school children and 
180,000 mothers were reached through all the maternity 
and infancy activities during 1926. 


The effect of this work upon the maternal and 
infant death rates in the United States cannot be esti- 
mated now. The program is only four years old and 
fundamental results cannot be finally achieved in four 
years. It is encouraging to note, however, that the 
infant mortality rate for 1925 is four points lower 
than that for 1922. On the other hand, the maternal 
rate is still practically stationary, as it has been for 
the past 25 years. Maternal rates for 1925 are not 
yet available, but it is evident that much more must be 
done before the maternal deaths in this country are 
reduced to the level obtaining in that of many other 
countries. In 1924 the United States’ rate for maternal 
deaths was among the highest in the civilized world. 


Since appropriations under the Maternity and In- 
fancy Act expire, unless extended by Act of Congress, 
next June, the question as to whether this work shall 
be continued is now before Congress. A bill proposing 
extension for two years was passed by the House last 
spring and will-be before the Senate for action at the 
December session. 
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Tomorrow, in the twelfth article of the series, Dr. Martha M. Eliot, Director 
of the Child Hygiene Division of the Children’s Bureau, of the Department of 


Labor, will discuss the 


666,218 in 1923 
sus year. 


Declining Industry 


making a total of $27,587,675, a decrease 
of 35.3 per cent as compared with $42,- 
23, the last preceding cen- 


activities of her division. 


Theft of Automobile | 


Decrease of 35.3 Per Cent in 
Production in 1925 Com- 
pared With 1923. 


Ig the census of manufacturers for 
1925, the Department of Commerce 
shows that establishments engaged 
primarly in the production of men’s 
collars reported an output valued at more 
than $20,000,000. 

The following is the full text of the 
statement on this industry, as based on 
the census of manufactures: 

The Department of Commerce an- 
nounces that, according to data collected 
at the biennial census of manufacttures, 
1925, the establishments engaged 
primarily in the production of men’s col- 
lars reported such products to the valne 
of $21,388,054, and other products (prin- 
cipally shirts, to the value of $6,199,621, 


The statistics here presented include 
data for establishments manufacturing 
starched and soft collars made princi- 
pally from cotton fabrics, and also col- 
lars made from celluloid, pyralin and 
paper. In addition, men’s collars are 
manufactured to some extent in estab- 
lishments engaged primarily in other in- 
dustries. . 

The value of the collars thus pro- 
duced outside the industry proper in 
1923 was $1,783,598, an amount equal 
to 5.8 per cent of the value of collars 
made in the industry as classified. The 
corresponding value for 1925 has not yet 
been ascertained but ‘will be shown in 
the final report of the present census. 

Of the 28 establishments reporting for 
1925, 21 were located in New York and 
the remaining seven in five other States. 
Im 1923 the industry was represented 
by 37 establishments, the decrease to 28 
im: 1925 being net result of a loss of 13 
establishments and~a gain of four Of 
the 18 establishments lost to the industry, 
nine had gone out of business prior to 


oe 


Charged to Soldier 


Private in Engineers Accused of 
Taking Car Assigned to Com- 
manding Officer. 


The Bureau of Investigation, Depart- 
ment of Justice, has just announced re- 
ceipt of a report on the case of Wallace 
E. Stearns, a private in the Engineer 

| Corps at Boston, who is alleged to have 
stolen a government automobile assigned 
to the commanding officer of the Engi- 
neer Office at Boston, while detailed as 
chauffeur to that officer. A report also 
was received by the Bureau in the case 


of Warren S. Harris, a Lieutenant Com- 
mander in the Naval Reserve, who was 


1925, one was idle during the entire year, 
and three reported shirts as their prin- 
cipal products and were therefore trans- 
ferred to the appropriate industry. 


- 
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A. B. Cone Will Direct 
Wood Utilization Research 


Axel Oxholm, director of the National 
Committee on Wood Utilization, which 
has its headquarters in the Department 
of Commerce and works in conjunction 
with the Department, has just an- 
nounced the appointment of A. B. Cone, 
of Chicago, as director of research activi- 
ties of the Committee. Mr. Cone, for 30 
years connected with lumber periodicals, 
leaves the editorship of “Lumber World 
Review” to accept’ the Washington posi- 
tion. 

According to Mr. Oxholm, one of the 
first tasks facing Mr. Cone will be the 
promotion of economies in the use of 
short length lumber inxbuilding and con- 
struction, the first report on which has 
just been completed by the National Com- 
mittee. The report, he said, has gone to 
press and will soon be ready for distrib 
tion. 


|| Heavy Terms Given 


For Impersonating 
Government Agents 


Department of Justice Points 
Out Heavy Penalties At- 
tach to Fraudulent - 
Practices. 


The Department of Justice, in a state- 
ment on November 4, declared that re- 
ports made to the Bureau of Investiga- 
tion during the past week in cases of 
impersonation of government officers 
disclose that “severe penalities attach to 
these fraudulent practices.” The Depart- 
ment cited three cases reported during 
the past week, in which unusually large 
fines and terms of imprisonments were 
given. 

The full text of the Department’s 
statement follows: 

Gets Heavy Sentence. 

Among the number of cases reported 
to the Bureau of Investigation, regarding 
impersonation of Government officers, 
; the reports for the past week show that 
| severe penalties attach to these fraudu- 
lent practices. One John J. Doran en- 
tered a plea of guilty at Los Angeles 
when charged with impersonating a spe- 
cial agent of the Intelligence Unit, 
| United States Internal Revenue, thereby 


aggregating about $500. On his plea 
of guilty he was sentenced to a reform- 
atory until he becomes twenty-one years 
of age, which will amount to a little more 


to serve two and one-half years on each 
of three counts, the sentences to run 
concurrently. 


Fined and Imprisoned. 
John Frederick Bailey also entered a 
plea of guilty in Los Angeles of having 


the Byreau of Internal Revenue, and on 
this representation obtained various sums 


the claim that he could afford them pro- 
"tection from arrest for violations of the 
prohibition laws. On his plea of guilty he 
was sentenced to a term of three years 
imprisonment and to pay a fine of $3,000. 

Raymond J. Hanson was taken into 
custody at Minneapolis on the charge of 


on the claim that he was a Government 
| officer and could afford protection from 
| prosecution for an alleged violation of 
the prohibition laws. 
raigned he entered a plea of not guilty, 
but changed the plea to guilty and was 
sentenced to three years in the United 
States penitentiary at Leavenworth. 


Shoe Lasts Output 
Reported in Decline 


Production in 1925 Is Found 
6 Per Cent Less Than That 
of Census of 1923. 


The Department of Commerce has just 
announced, in a statement, based on data 
collected at the brennial census of manu- 
factures for 1025, that establishments en- 
gaged primarily in the manufacture of 
lasts and related products, such as shoe- 
trees, shoe-stretchers, and display forms, 
have reported an output valued at $9,301,- 
105. This is a decrease of 6 per cent as 





compared with $9,899,925 in 1923, the last | 


preceding census year. 

The full text of the Department’s state- 
ment follows: 

According tg data collected at the bien- 
nial census of manufactures, 1925, the 
establishments. engaged primarily in the 
manufacture of lasts and related prod- 


charged with having embezzled naval 
funds while in Florida. 

The full text of the statement follows: 

In the reports which reach the Bureau 
of Investigation, Department of Justice, 
during the past week, regarding prop- 
erty stolen from the-United States Gov- 
ernment, the apprehension of Wallace E. 
Stearns, a private in the Engineer Corps 
at Boston, is recorded. He was taken in 
custody at Buffalo, N. Y., and is being 
held for the action of the grand jury. 
The reports allege that Stearns had been 
detailed as chauffeur for the Command- 
ing Officer in the Engineer Office at Bos- 
ton, was married on September 30, and 
is charged with having stolen a Govern- 
ment automobile assigned to the Com- 
mandant to take his wife on a wedding 
trip to Montreal and Windsor, Canada, 
reentering the United States at Detroit. 

Warren S. Harris, Lieutenant Com- 
mander in the United States Naval Re- 
serve, was taken in custody at Hartford, 
Conn., being charged with having em- 
bezzled naval funds while in Florida and 
having fled to New York State and thence 
to Connecticut, where he is being held for 
removal for trial in Florida. 


succeeding in passing worthless checks | 


than a year of imprisonment, and then | 


of money from three different persons on | 


trying to extort money from a druggist | 








represented hithself to be an agent of | 











Review of Seizure 
Of Tug for Towing 
Alcohol Is Sought 


Owner Asks Supreme Court 
to Rule on Question, but 
Plan Is Opposed by 


Government. 


The Department of Justice announced 
on Ottober 4, that George T. Rendle, 
claimant on behalf of the steam tug 
“Esther M. Rendle,” has filed a petition 
in the Supreme Court of the United 
States asking review of a decision of the 
Court of Appeals for the First Circuit 
in connection with the seizure of the 
tug after she was alleged to have towed 
a craft laden with alcohol,~and that the 
department had filed a counter brief 
against review of the case. 

The suit also involves the right of the 
vessel, which, it was contended, was 
licensed for the coasting trade, and then 
proceeded on a foreign voyage without 
first giving up her enrollment and li- 
cense. 

Other charges of improper conduct was 
alleged by the Government, but the Dis- 
trict Court of Massachusetts dismissed 
the libel. 


Held Liable to Seizure. 


The Government thew appealed to the 
Circuit Court of Appeals, which ruled 
that the tug was not liable to forfeiture, 
on the ground that she had not pro- 
ceeded on a foreign voyage, but that she 
was liable to forfeiture in that she had 
been employed in a trade other than that 
for which she was licensed. 

In their respective briefs, both the peti- 
tioner and the Department set forth their 
reasons for and against granting of a 
review in the case by the Supreme Court. 

The full text of the Deparfment’s state- 
ment follows: 

George T. Rendle, claimant on behalf 
of the steam tug “Esther M. Rendle,” has 
filed a petition in the Supreme Court of 
the United States asking a review of a 
decision of the Circuit Court of Appeals 
for the First Circuit relating to a seizure 
of the tug. 


History of Case Given. 

The case arose in the United States 
District Court of Massachusetts where a 
libel for forfeiture was filed against the 
tug alleging that while the vessel was 
duly licensee for the coasting trade she 
had proceeded on a foreign voyage with- 
out first giving up her enrollment and li- 
cense; that the tug had towed a lighter to 
an unknown vessel on the high seas; that 
a cargo of alcohol had been unladen from 
the unknown vessel onto the lighter; and 
that the tug had towed the lighter and its 


| cargo of alcohol into Boston Harbor. 


On such statement of the case the Dis- 


| trict Court dismissed the libel and the 


Government appealed to the Circuit 
Court of Appeals. That court held that 
the tug was not liable to forfeiture in 
that she had not proceeded on a foreign 
voyage, but that she was liable to for- 
feiture in that she had been employed in 
a trade other than that for which she 
was licensed. 
Amendment Filed. 

The case was remanded to the District 
Court, which entered a decree of con- 
demnation and forfeiture, which decree 
was affirmed by the Circuit Court of Ap- 
peals. Before rehearing in the District 
Court an amendment had been filed sup- 
plementing the original libel by alleging 


| that the tug was lable to forfeiture for 
When first ar- ; 


engaging in a“rade made illegal by the 
National Prohibition Law and the Tariff 
Law of 1922. 

The petitioner contends as reason for 
a review of the case by the -Supreme 


| Court that 


(1) The trial court erred in allowing 


i 
the libellant to amend the libel by al- 


leging breach of the National Prohibi- 
tion Act; 

(2) that a tug towing a lighter loaded 
with alcohol is not liable to forfeiture; 
and 

(3) that an important question of law 
has arisen which has not been, but should 


| be, settled by this court. 


A Review Is Opposed. 

The Department of Justice in a brief 
opposing a review of this case by the 
Supreme Court contends that the objec- 
tion to the amended libel is not properly 
before the court for review as it was 
allowed by the trial court and no excep- 
tion was then taken. The brief further 
alleges that the tug and lighter were 
engaged in the same enterprise, employed 
in the same trade, and that the ttug is re- 
sponsible for the act of the tow in carry- 
ing the alcohol; also, that the vessel, be- 
ing engaged in an illegal trade, was for 
that reason employed in a trade other 
than that for which she had been licensed. 


ucts, such as shoe-trees, shoe-stretchers, 
and display forms for boots and shoes, re- 
ported an output valued at $9,301,105, a 
decrease of 6 per cent compared with 
$9,899,925 in 1923, the last preceding cen- 
sus year. 7 

In addition, lasts and related prod- 
ucts were manufactured to some extent 
by establishments engaged primarily in 
other industries. The value of such 
commodities thus produced outside the 
industry proper in 1923 was $511,960, 
an amount equal to 5.2 per cent of the 
total value of products reported for 
the industry as classified. The corre- 
sponding value for 1925 has not yet 
been ascertained but will be shown ik 
the final report of the present census. 

Of the 62 establishments reporting 
for 1925, 31 were located in Massachu- 
setts, 11 in New Work, and the remain- 
ing 20,in nine other States. In 1923 
the industry was represented by 64 
establishments, the decrease to 62 in 
1925 being the net result of a loss of 
five establishments and a gain of three. 
Of the five establishments lost to the 
industry four had gone out of business 
prior to 1925 and one establishment 
sawed rough wood blocks in 1925 and 
was therefore transferred to the Lum- 
ber and Timber Products industry,. 
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